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Amended by R.1995 d.138, effective March 6, 1995.
See: 27 NJ.R. 61(a), 27 N.J.R. 919(a).

Case Notes

Under former rules, the Division Director determined the nature and
scope of the penalty to be imposed, which decision is reviewed by the
Commissioner (citing former N.J.A.C. 12:16-10.6). Malady v. Bd. of
Review, Div. of Employment Security, 76 N.J. 527, 388 A.2d 947 (1978)
on remand 166 N.J.Super. 523, 400 A.2d 119.

SUBCHAPTER 11. SPECIAL EMPLOYMENT

SITUATIONS

12:16-11.1 Real estate managing agents

(a) An individual working for an agent of a property
owner is an employee of the property owner, if the agent
operates on a fee plus expenses basis. This type of arrange-
ment gives the agent a fee plus reimbursement of all
operating expenses on a dollar for dollar basis.

(b) An individual working for an agent of a property
owner is an employee of the agent, if the agent operates on
a flat fee basis. This type of arrangement gives the agent a
flat fee rather than reimbursing expenses on a dollar for
dollar basis.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.LR. 919(a).

12:16-11.2 Limited liability companies

(a) A limited liability company (LLC) is composed of one
or more authorized persons who complete and file a certifi-
cate of formation with the Secretary of State of the State of
New Jersey. A LLC must have two or more members and
may commence operations at any date or time after filing
the certificate of formation.

(b) A LLC shall be classified as a partnership unless
classified otherwise for Federal income tax purposes, in
which case the LLC shall be classified in the same manner
as it is classified for Federal income tax purposes.

New Rule, R.1997 d.219, effective May 19, 1997.
See: 29 N.J.R. 834(b), 29 N.J.R. 2463(a).

SUBCHAPTER 12. CONCURRENT
EMPLOYMENT BY RELATED EMPLOYERS

12:16-12.1 Separate accounts

Each employer, for each calendar year in which it is
subject to the Unemployment Compensation and Tempo-
rary Disability Benefits Law, is separately and distinctly
liable for contributions, up to the yearly maximum taxable
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wage, based upon remuneration paid to each of its employ-
ees regardless of whether or not any such employees are
common to other employing units which are jointly owned
or controlled by the same interests.

12:16-12.2 Common paymaster

(a) If two or more related entities concurrently employ
the same individual and compensate that individual through
a common paymaster that is one of the related entities, each
entity will be considered to have paid the individual the
amounts that it actually dispersed.

(b) If one of the related entities actually dispersed all the
wages as agent for the rest, but such wage payments were
charged back to the individual entities for record keeping,
income tax or other purposes, the individual related entities
shall be considered to be the employer for purposes of the
Unemployment Compensation and the Temporary Disability
Benefits Laws.

SUBCHAPTER 13. REPORTS

12:16-13.1 Reports required

Every employer shall file such contribution and statistical
reports, and reports of wages paid to individual workers as
may be required by the Controller or his or her designee,
and every employing unit shall file such reports as may be
required by the Controller or his or her designee with
respect to employment as shall be necessary to determine its
status under the law.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-13.2 Force and effect of instructions relating to
reports

The employer shall follow and comply with all departmen-
tal instructions relating to any report or report form re-
quired or provided by a department.

12:16-13.3 Penalty for failure to file reports

(a) The penalty prescribed by N.J.S.A. 43:21-14(a) for
delinquency in filing reports (except for such reports as may
be required under N.J.S.A. 43:21-6(b)(2) of the Unemploy-
ment Compensation Law) shall be computed for each report
from and including the day after such report is due through
the post mark date on the envelope in which the report is
received by the Controller or his or her designee.

(b) If an employer or employing unit who has been
granted an extension of time fails to file its report on or
before the termination of the period of extension for the
filing thereof, the penalty for failure to file shall be payable
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from the original due date as if no extension had been
granted.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-13.4 Penalty abatement

(a) The Controller or his or her designee may remit or
abate unpaid penalties in whole or in part for good cause if
the employer fulfills the following requirements:

1. The employer makes a written request for penalty
abatement consideration within one year of the date of
initial notification that a penalty has been assessed;

2. The employer submits an affidavit together with
documentation providing a reason(s) why the report(s) for
the period(s) in question were not filed completely, accu-
rately or by the due date(s), and that there was no fraud
or intentional disregard of the reporting requirements of
the Department. All evidence and documentation in
support of the employer’s request must be submitted with
the affidavit;

3. All quarterly contribution reports and employer
reports of wages paid have been filed; '

4. All liability, other than the penalty for which abate-
ment is being requested, has been paid.

(b) The Department will consider the following factors in
evaluating a request for penalty abatement:

1. The reason(s) for the late, inaccurate or incomplete
filing;
2. The number of quarters involved;

3. The effect the late, inaccurate or incomplete filing
had on the operations of the Department;

4. The employer’s history of compliance;
5. Previous request(s) for abatement; and

6. Other factors brought to the attention of the De-
partment by the employer.

(c) Penalty abatement consideration will be based upon
the written submissions of the employer and the records on
file in the Department, unless it is determined that a
material and controlling dispute of fact exists.

(d) When abatement is granted for only a part of the
penalty, the employer must make payment of all unabated
penalty within 30 days of the date of notification of the
decision of the Controller or his or her designee. If this
condition is not met, the abatement may be rescinded.

(e) Request for reconsideration must be submitted within

30 days of receipt of the penalty abatement determination.
The request must show the following:

Supp. 5-19-97
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1. New information not presented in the original ap-
plication that may change the outcome, along with rea-
sons why the information was not previously submitted;
or

2. That material previously submitted was not consid-
ered.

(f) All decisions made by the Controller or his or her
designee concerning penalty abatement shall be the final
administrative decision of the Department. An appeal of a
final decision shall be made to the Appellate Division of the
New Jersey Superior Court.

Amended by R.1989 d.208, effective April 17, 1989.
See: 21 N.J.R. 281(a), 21 N.J.R. 1015(a).

Imposed a time limit for the filing of penalty abatement requests; (b)
added, establishing Controller’s decisions as final administrative deci-
sion of the Department appealable to Appellate Division of NJ Superi-
or Court.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-13.5 Wages paid reported currently

(a) The Controller or his or her designee may require any
employer to report wages paid to every worker employed
within seven days from the date of payment thereof, if the
Controller or his or her designee deems it necessary for the
effective administration of the Unemployment Compensa-
tion Law and the Temporary Disability Benefits Law. Fail-
ure to comply will subject such employer or employing unit
to the penalties prescribed in N.J.S.A. 43:21-16(b)(2).

(b) Any employer or employing unit required to comply
with N.JLA.C. 12:16-13.1 (Reports required) will be duly
notified by the Department.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-13.6 Reporting wages, remuneration and other
information
(a) An employer or employing unit shall furnish the
record of wages and remuneration paid to a worker, and
such other information as may be required under the provi-
sions of N.J.S.A. 43:21-6(b).

(b) Failure to comply with (a) above will subject such
employer or employing unit to the penalties prescribed in
N.J.S.A. 43:21-16(b)(2).

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-13.7 Wage reporting

(a) For the calendar quarter commencing July 1, 1984
and each quarter thereafter, each employer shall file a
report with the Controller or his or her designee within 30
days after the end of each quarter in a form and manner
prescribed by the Controller or his or her designee listing
the name, social security number and wages paid to each
employee and the number of base weeks worked by the
employee during the calendar quarter. If wages or base
weeks are —0-, then the employer must enter —0- in the
appropriate columns.
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(b) Any employer who fails, without reasonable cause, to 1. For the first failure for one quarter, in any eight
comply with the reporting requirements of this section shall consecutive quarters, $5.00 for each employee;
be liable for a penalty in the following amount for each
employee who is not included in the report or for whom the 2. For the second failure for any quarter, in any eight
required information is not accurately or timely reported: consecutive quarters, $10.00 for each employee; and
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3. For the third failure of any quarter, in any eight
consecutive quarters, and for any failure in any eight
consecutive quarters which failure is subsequent to the
third failure, $25.00 for each employee.

(c) The following pertains to magnetic media reporting:

1. For all calendar quarters subsequent to the quarter
ending December 31, 1994 all employers who would
report in excess of 250 employees on Form WR-30,
“Employer Report of Wages Paid,” in any calendar quar-
ter shall file such report via magnetic media in a form and
manner specified by the Controller or his or her designee.

2. For all calendar quarters subsequent to the quarter
ending December 31, 1995 all employers who would
report in excess of 100 employees on Form WR-30,
“Employer Report of Wages Paid,” in any calendar quar-
ter shall file such report via magnetic media in a form and
manner specified by the Controller or his or her designee.

3. For all calendar quarters subsequent to the quarter
ending December 31, 1994, all third party payroll pro-
cessors who on a quarterly basis generate and file with the
New Jersey Department of Labor Form WR-30 “Employ-
er Report of Wages Paid,” and Form UC-27, “Quarterly
Contribution Report,” together with payment of contribu-
tions liability shall file the WR-30 reports for all such
clients via magnetic media directly to the Division of
Unemployment Insurance/Disability Insurance Financing
in a form and manner specified by the Controller or his or
her designee, if the aggregate number of employees for all

_ clients processed and so reported by the third party
exceeds 100 in any calendar quarter.

4. Employers or third-party payroll processors may
have the requirements in (c)1 through 3 above waived or
extended for good cause as: defined in N.J.A.C. 12:19-1.2
upon written application for waiver or extension to the
Controller or his or her designee.

5. If an employer or third-party payroll processor fails
to comply with the provisions of this subsection, the
penalties specified in N.J.A.C. 12:16-13.7(b) shall apply.

Amended by R.1989 d.208, effective April 17, 1989.
See: 21 N.J.R. 281(a), 21 N.J.R. 1015(a).
At (a) added language to clarify use of -0— in a column rather than
to leave blank. ‘
Amended by R.1994 d.527, effective October 17, 1994,
See: 26 N.J.R. 2863(a), 26 N.J.R. 4194(a).
Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-13.8 Suspension of business

(a) Where a suspension of the business operations of any
employer occurs in this State, such employer shall give
advance notice thereof to the Controller or his or her
designee. In the event that it is impracticable to give such
advance notice, the employer shall notify the Controller or
his or her designee within 48 hours after such suspension.
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(b) Such notice shall be filed with the Controller or his or
her designee and shall contain the following information:

1. The name and address of the employer;

2. The expected date or date of suspension of business
operations;

3. The reason(s) for such action;

4. Whether such suspension of operations is perma-
nent or temporary;

5. Whether wage and separation information will be
"available for a period of one year from date of suspension
of business operations;

6. The name and address of the person or organiza-
tion from whom such information will be obtainable.

(c) Upon receipt and examination of the notice required
in (a) and (b) above, the Department shall determine
whether or not the employer shall be required to furnish
wage and separation reports.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-13.9 Transfer of business

(a) When a transfer, in whole or in part, of the business
operations of any employer occurs in this State it shall be
the responsibility of the acquiring unit to notify the Control-
ler or his or her designee of such acquisition within 30 days
of the transfer.

(b) The successor shall supply the Controller or his or her
designee with the name, address and, if possible, the regis-
tration number of the acquired unit.

(c) This notification, if possible, should be made on Form
UC-1; otherwise, a letter will be acceptable.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-13.10 Withdrawal to inactive status

(a) An employer who is not eligible for termination of
coverage pursuant to N.J.S.A. 43:21-8 may have its account
withdrawn to an inactive status upon written application to
the Controller or his or her designee.

1. The inactivity date shall not be earlier than the last
day of the preceding calendar quarter.

New Rule, R.1990 d.217, effective April 16, 1990.
See: 22 N.J.R. 603(b), 22 N.J.R. 1269(a).
Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).
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SUBCHAPTER 14. ELECTION OF COVERAGE

12:16-14.1 Application for election

(a) An employing unit desiring to elect to become subject
to the Unemployment Compensation and Temporary Dis-
ability Benefits Laws may request from the Controller or his
or her designee forms for voluntary election to become an
employer, or to extend its coverage to individuals perform-
ing services which do not constitute employment.

(b) The forms for voluntary election to become an em-
ployer under the Unemployment Compensation and Tem-
porary Disability Benefits Laws or to extend coverage shall
be prescribed by the Controller or his or her designee.

(c) The employing unit making application for voluntary
election of subject status must, at the time of making such
application, be exempt and have at least one individual, not

a member of his or her immediate family, in employment

who would be affected by the voluntary election.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-14.2 Date of filing

The date of filing a voluntary election shall be deemed to
be the date on which the written election, signed by a legally
authorized individual, is received by the Controller or his or
her designee.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-14.3 Effective date of election

In cases where claims for benefits against an employing
unit are known to be pending, no retroactive voluntary
election shall be approved for an effective date prior to the
first day of the calendar quarter in which such claims were
filed, unless contributions were actually paid for prior quar-
ter(s) before the date(s) of claim for benefits.

12:16-14.4 Election subject to approval

(a) Any written election for a period prior to the date of
filing shall become binding upon approval by the Controller
or his or her designee, and notification of the approval shall
be forwarded to the employer.

(b) If for any reason the Controller or his or her designee
does not approve such voluntary election, the employing
unit shall be notified of the reasons why such approval was
withheld. :

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-14.5 Effect of election approval

(a) Each approval of an election shall state the date upon
which the approval becomes effective.
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(b) The first contribution payment, of any employing unit
which elects to become an employer, shall become due and
shall be paid on or before the due date (see N.J.A.C.
12:16-5.2) of the reporting period during which the condi-
tions of becoming an employer by election are satisfied, and
shall include employer contributions with respect to all
wages paid on and after the date stated in such approval.

(c) Such first payment shall also include workers’ contri-
butions with respect to all wages paid for employment
occurring after the date when the employing unit satisfied
all the conditions of becoming an employer by election.

SUBCHAPTER 15. JOINT ACCOUNTS

12:16-15.1 Application for a voluntary joint account

(a) Two or more employers desiring to have their ac-
counts joined for the purpose of N.J.S.A. 43:21-7 of the
Unemployment Compensation Law may request from the
Controller or his or her designee forms for making applica-
tion therefor.

(b) Such forms shall be completed and filed jointly by all
the employers desiring to have their accounts joined into
one account.

(c) The form of application for the establishment of a
joint account shall be prescribed by the Controller or his or
her designee.

(d) This rule is not to be construed to make available
joint accounts for Temporary Disability Insurance contribu-
tions.

Amended by R.1995 d.138, effective March 6, 1995.
See: 27 N.J.R. 61(a), 27 N.J.R. 919(a).

12:16-15.2 Eligibility for a voluntary joint account

(a) A joint account shall be established only after it has
been shown to the satisfaction of the Controller or his or
her designee that the conditions of eligibility have been met
as indicated below:

1. The employers desiring to have their accounts
joined shall have filed with the Controller or his or her
designee Form UC-38 Application for Establishment of a
Joint Account not later than May 31 of such calendar
year;

2. At the time of application, all the employers re-
questing such joint account have employment covered by
the New Jersey Unemployment Compensation Law and
are owned or controlled directly or indirectly by the same
interests;
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