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2. Filing a notice of proposed rule or a notice of pre-
proposal for a rule with the Office of Administrative Law;
or

3. Referring the matter for further deliberations, the
nature of which will be specified and which will conclude
upon a specified date. The results of these further
deliberations will be mailed to the petitioner and submit-
ted to the OAL for publication in the New Jersey Regis-
ter.

11:5-3.4 Public hearings for promulgation, amending or
repealing rules

(a) The Commissiori may hold a public hearing to gather
information concerning any proposed rule, amendment, or
repeal.

(b) The Commission shall publish a notice of the place,
date and time of the hearing at least 15 business days before
the date of the hearing.

SUBCHAPTER 4. PROCEEDINGS BEFORE THE
COMMISSION

11:5-4.1 Pleadings enumerated and defined

(a) Pleadings before the Commission shall be orders to
show cause, complaints, answers, petitions, and motions,
which for purposes of these rules are defined as follows:

1. “Orders to show cause” means orders issued by the
Director on behalf of the New Jersey Real Estate Com-
mission compelling the persons to whom the order is
directed to appear and show cause before the Commis-
sion why certain actions, including but not limited to the
imposition of sanctions, should not be taken by the Com-
mission pursuant to the Real Estate Licensing Act,
N.J.S.A. 45:15-1 et seq. and the rules promulgated there-
under.

2. “Complaint” means a filing by the Office of the
Attorney General of New Jersey alleging violations of one
or more of the provisions of N.J.S.A. 45:15-1 et seq.
and/or of the Commission’s rules.

- 3. “Answer” means the pleading filed by a licensee or
other party against whom an order to show cause or
complaint is directed which sets forth the respondent’s
position with the respect to each factual and legal allega-
tion in the order or complaint and specifies all affirmative
defenses raised by the respondent.

4. “Petition” means the pleading filed by an interested
person to request a rulemaking action or declaratory
ruling by the Commission or the pleading filed by an
interested person seeking to intervene in any rulemaking
or declaratory ruling proceeding.
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5. “Motion” means the application filed incidental to
an action before the Commission for the purpose of
obtaining a ruling or order directing that some action be
taken in favor of the movant.

(b) Documents, affidavits or other evidentiary matter
submitted with or attached to a pleading other than a
motion shall not be deemed evidentiary. Such materials
must be offered into evidence at a hearing and admitted as
such in order to be considered as part of the evidentiary
record.

11:5-4.2 Answers

(a) Any party against whom an order to show cause or
complaint is directed and who desires to contest the same or
make any representation to the Commission in connection
therewith shall file an answer in writing with the Commis-
sion.

(b) The answer shall apprise the Commission fully and
completely of the nature of all defenses and shall admit or
deny specifically and in detail all material allegations of the
order to show cause or complaint.

(c) Matters alleged by way of affirmative defense shall be
separately stated and numbered in the answer.

(d) An answer must be filed within 20 days after service
of the order to show cause or complaint unless the deputy
attorney general who represents the complainant consents,
or the Commission orders an extension of the time, to
answer. :

(e) Filing of an answer shall be made by forwarding an
original and two copies to the Director of the Commission
and a copy to the deputy attorney general who represents
the Commission.

11:5-4.3 Adversary hearing determination by the
Commission

(a) Promptly after the answer is filed, the Commission
will review the pleadings at a Commission meeting and
decide whether any material fact or issue of law is contested.
If the Commission determines that a matter is contested, a
hearing will be scheduled. On its own motion or at the
request of either party, the Commission may, in its discre-
tion, transmit the case to the Office of Administrative Law
for hearing and initial decision.

(b) If, upon review of the pleadings, the Commission
determines that no material facts or issues of law are
contested, the Commission shall afford the respondent an
opportunity to be heard and to present witnesses and docu-
mentary evidence, which presentation shall be limited to the
issue of the severity of any sanction or penalty to be
imposed. By stipulation or other means, the deputy attor-
ney general representing the complainant shall present evi-
dence sufficient to establish the factual basis for all alleged
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violations and may present documentary evidence or wit-
nesses in rebuttal of any mitigation testimony or evidence
presented by the respondent.

11:5-4.4 Motions

(a) In all matters heard by the Commission, motions and
replies shall be made in the manner and form prescribed by
the rules which establish the procedures for motion practice
before the Office of Administrative Law, N.J.A.C. 1:5-1.12.
In construing those rules, the terms “Executive Director”
and “Commission” are substituted for the terms “Clerk”
and “Judge”, respectively.

(b) Filing of a motion or reply shall be made by forward-
ing an original and 15 copies to the Director of the Commis-
sion and a copy to all other attorneys and pro se parties, if
any, in the matter.

(c) A motion shall be considered by the Commission at a
regularly scheduled meeting pursuant to the requirements of
N.J.A.C. 1:1-12.

(d) Oral argument on a motion when permitted or direct-
ed by the Commission shall be presented to the Commission
by the parties or their representatives in person at a Com-
mission meeting; motions will not be heard by telephone
conference.

(e) Motions for the reconsideration of sanctions imposed
by the Commission must be filed within 30 days of the date
upon which notice of the decision imposing sanctions was
provided to the movant. Such motions must be accompa-
nied by a recitation of the particular facts and legal basis
which purportedly support the application.

11:54.5 Conference hearing procedure

(a) The Director may, on behalf of the Commission, issue
an order to show cause requiring a licensee or other person
to appear before the Commission for a conference hearing
as defined in N.J.A.C. 1:1-2.1 in circumstances where viola-
tions of N.J.S.A. 45:15-17d, 170 and/or 19.1 are alleged to
have occurred or where there is a danger of imminent harm
to the public.

(b) The order to show cause shall be served upon the
respondent at least 10 days prior to the hearing.

(c) The respondent shall not be required to file a written
answer, but shall be required to appear on the return date
of the order to show cause and admit or deny the allegations
in the order to show cause and present all defenses to the
alleged violations.

(d) The respondent may notify the Commission by tele-
phone or letter of any witnesses to be subpoenaed on the
respondent’s behalf and shall provide to the Commission the
addresses at which such witnesses can be served.
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(e) Discovery and motions in conference hearings shall
be limited in accordance with NJ.A.C. 1:1-10.6 and
1:1-12.1, respectively.

11:5-4.6 Sanctions: failure to answer or appear; default

(2) In all matters heard by the Commission, the imposi-
tion of sanctions for the failure to appear and/or to comply
with any order of the Commission or the requirements of
these procedural rules shall be governed by the procedures
established for the imposition of sanctions in matters heard
by the Office of Administrative Law at N.J.A.C. 1:1-14.4.

(b) The Commission shall have the discretionary authori-
ty to grant extensions of the time to file an answer or
appear.

11:5-4.7 Settlements

(a) The parties to a proposed settlement shall present the
settlement to the Commission pursuant to the requirements
of NJA.C. 1:1-19.1.

(b) Such a settlement shall be presented to the Commis-
sion during the public session of a Commission meeting.
Should a proposed settlement be rejected by the Commis-
sion, the proposal shall not be considered or used for any
purpose in any subsequent hearing. Any settlement ap-
proved by the Commission shall be a public record.

11:5-4.8 Decisions in enforcemgnt actions

All final decisions of the Real Estate Commission on
contested and uncontested matters shall be reduced to
writing, in the form of an order of the Commission, which
shall be served upon all parties to the matter either person-
ally or by registered or certified mail sent to the last known
business address of all parties.

11:5-4.9 Applications for temporary suspension

(a) The Commission may on its own motion, and upon
the terms and conditions as set forth in N.J.S.A. 45:15-17.1
and as the Commission deems appropriate, enter an order
temporarily suspending the license of any licensee upon
making a finding that prima facie evidence exists that:

1. The licensee has failed to account for or to pay
over any moneys belonging to others that have come into
the possession of the licensee, in violation of N.J.S.A.
45:15-17(d); or

2. The licensee has commingled his or her personal
money or property with the money or property of others
or has failed to maintain and deposit such moneys in a
special account, separate and apart from personal or
other business accounts, when acting in the capacity of a
real estate broker, or escrow agent, or as the temporary
custodian of the funds of others, in a real estate transac-
tion, in violation of N.J.S.A. 45:15-17(0).
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(b) At least 24 hours prior to ordering a temporary
suspension, the Commission shall give notice to the licensee
of the application for the order and provide the licensee an
opportunity to appear before the Commission to show cause
why the license should not be suspended pending a full
hearing of the matter. Such notice shall be given in writing
or telephonically.

1. Written notice shall be served personally or sent by
certified mail to the last known business address of the
licensee. :

2. Telephonic notice shall be confirmed in a writing
sent to the licensee’s last known business address as soon
as practicable after the delivery of the telephonic notice.

3. The person who personally or telephonically deliv-

ers notice of an application for a temporary suspension
shall execute a certification confirming that he or she has
provided the notice, which certification shall be submitted
into the record of the proceeding on the application for
the temporary suspension.

(c) At the hearing on the application for the temporary
suspension, the Commission shall consider evidence present-
ed by the licensee to explain, disprove or rebut the prima
facie evidence upon which the application for the temporary
suspension is based. Unless otherwise provided in N.J.S.A.
45:15-17.1, the provisions of N.J.A.C. 1:1-12.6(f) shall apply
to proceedings on applications for temporary suspensions.

(d) Prior to entering any order imposing a temporary
suspension as provided in (a) above, the Commission shall
also make findings that:

1. An adequate good faith effort to provide notice to
the licensee was made and that the licensee was afforded
an opportunity to be heard. Submission of the certifica-
tion referred to in (b) above shall be sufficient to establish
that an adequate good faith effort was made to provide
notice of the proceeding;

2. Based on the evidence presented, there is a sub-
stantial likelihood that the charging party will prevail on
the merits when the matter is fully argued before the
Commission; and

3. Immediate and irreparable harm will probably re-
sult before the licensee can be fully heard. Prima facie
evidence of a violation of N.J.S.A. 45:15-17(d) or (o) shall
be considered sufficient to satisfy this criterion.

(e) All orders imposing temporary suspensions shall ad-
vise the suspended licensee of the date upon which the
Commission shall hold a full evidentiary hearing on the
violations upon which the temporary suspension is based,
which date shall be no more than 30 days following the
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effective date of the temporary sﬁspension. Such a hearing
shall be a plenary hearing, conducted in accordance with
N.J.A.C. 1:1-14.1 through 14.7.

(f) The temporary suspension shall become effective
upon issuance by the Commission, and the licensee and his
or her broker shall promptly be notified of its issuance,
whereupon the license of the suspended person shall imme-
diately be returned to the Commission. The Commission
shall confirm the suspension in a written order which shall
be served upon the licensee and his or her broker via
personal service or by certified mail, return receipt request-
ed at the licensee’s last known business address.

(g) In order to entertain applications for temporary sus-
pensions made during time periods when the Commission is
not scheduled to meet, or when a quorum cannot be
obtained, the Commission may delegate to three commis-
sioners, at least one of whom shall be either the President
or Vice-President of the Commission and at least one of
whom shall be a public member, the authority to temporari-
ly suspend a license as provided in (a) through (f) above.
In such circumstances, all references in these rules to the
Commission shall be construed as referring to the three
commissioners so designated by the Commission.

New Rule, R.1994 d.270, effective June 20, 1994 (operative July 1,
1994).
See: 26 N.J.R. 737(a), 26 N.J.R. 1222(a), 26 N.J.R. 2586(a).

SUBCHAPTER 5. APPEALS OF INITIAL DENIALS
OF LICENSING APPLICATIONS 4

11:5-5.1 Procedures applicable to appeals of initial
denials of licensing applications

(a) Initial denials of the following applications may be
appealed to the full Real Estate Commission through com-
pliance with all of the requirements established in (b) below:

1. License applications, with the exception of rein-
statement applications submitted beyond the statutorily
established time limitations upon such reinstatements;

2. Applications from disabled veterans for education
waivers and/or apprenticeship waivers;

3. Applications for the issuance of education waivers
by persons other than disabled veterans;

4. Applications for the issuance of apprenticeship
waivers by broker licensees of other states; and

5. Applications by broker license candidates for the
Commission’s approval of their apprenticeship.
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(b) All appeals to the full Real Estate Commission pro-
vided for in (a) above shall be filed by the appealing
applicant submitting to the Commission within 45 days of
the date of the notice of denial an original and 15 copies of
all of the documentation noted below:

1. A covering letter stating the factual and legal basis
of the appeal, to which shall be attached a copy of the
application and the denial letter which forms the basis of
the appeal. The said covering letter shall also state
whether the applicant desires to appear and present oral
argument and/or testimony when the appeal is considered
by the Commission;

2. Where the denial was based upon an applicant’s
prior criminal history and/or their loss of a professional
license, all judgments of conviction on the convictions
which form the basis of the denial and a letter from their
probation or parole officer, if within one year of making

the application they were under such supervision, which .

letter shall state the extent of the applicant’s compliance
with the terms and conditions of his or her probationary
sentence or parole supervision, and/or a copy of the order

- or memorandum of settlement evidencing the loss of the
professional license;

3. On all applications as described in (b)2 above, a
letter from the broker with whom the applicant intends to
be licensed, evidencing that person’s full knowledge of the
factors which formed the basis of the initial denial;

4. Any other relevant documentation which the appli-
cant desires the Commission to consider when hearing the
appeal; and

5. Any other documentation which the Commission
determines is required in order to allow it to make a fully
informed decision on the appeal.

(c) Upon the proper filing of an appeal as described in
(b) above, the appeal package shall be reviewed and the
applicant advised of the following:

1. The date, time and place at which the appeal will
be considered by the full Real Estate Commission; or

2. That based upon the content of the appeal docu-
ments a determination has been made to approve the
application; or

3. The appeal package is deficient in certain respects,
which shall be specified to the applicant, with an indica-
tion that upon receipt of the missing documentation the
appeal will be given further consideration.

(d) All applicants have the opportunity to be represented
by counsel when submitting an appeal and/or appearing
before the Real Estate Commission and to call witnesses to
testify on their behalf at the time of its consideration of
their appeal.

Supp. 5-20-96

5-46

(e) Upon the conclusion of a hearing on an appeal, the
Commission shall either render a decision or take the
matter under advisement and render a decision at a future
date. The ruling of the Commission shall be communicated
to the applicant in written form promptly upon the decision
being rendered.

SUBCHAPTER 6. RULES INTERPRETING AND
IMPLEMENTING THE REAL ESTATE SALES
FULL DISCLOSURE ACT, N.J.S.A. 45:15-16.27
ET SEQ.

11:5-6.1 Applicability and scope

(a) The rules in this subchapter are promulgated by the
New Jersey Real Estate Commission (hereinafter, the Com-
mission) to implement the provisions of the Real Estate
Sales Full Disclosure Act (hereinafter, the Act), N.J.S.A.
45:15-16.27 et seq. These rules are applicable to all applica-
tions and matters pertaining to and/or effected by the
provisions of this Act.

(b) All registration and exemption applications and all
correspondence and inquiries should be directed to: New
Jersey Real Estate Commission, Bureau of Subdivided Land
Sales Control, 20 West State Street, CN-328, Trenton, New
Jersey 08625.

11:5-6.2 Definitions

The following words and terms, as used in this subchap-
ter, shall have the following meanings, unless the context
clearly indicates otherwise.

“Advertising” means the publication, or causing to be
published, of any information offering for sale, or for the
purpose of causing or inducing any other person to purchase
or acquire, an interest in the title to subdivided lands,
including the land sales contract to be used and any photo-
graphs or drawings or artist’s representation of physical
conditions or facilities on the property existing or to exist by
means of any:

1. Newspaper or periodical;
2. Radio or television broadcast;

3. Written or printed or photographic matter pro-
duced by any duplicating process producing 10 copies or
more;

4. Billboards or signs;
5. Display of model homes or units;

6. Material used in connection with the disposition or
offer of subdivided lands by radio, television, telephone or
any other electronic means; or

7. Material used by subdividers or their agents to
induce prospective purchasers to visit the subdivision;
particularly vacation certificates which require the holders
of those certificates to attend or submit to a sales presen-
tation by a subdivider or its agents.
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