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SENATOR JOHN J. FAY, JR. (Chairman): The hearing
will please come to order. On behalf of the Nursing Home Study
Commission and myself, I want to welcome you to our second public
hearing. For the record, the Commission was established pursuant
to Senate Concurrent Resolution 15, Official Copy Reprint.

My name is John Fay. I am the Senator from Middlesex
County. Senator Anne Martindell on my left from Mercer County, and
on my right, Assemblyman Joseph Garrubbo from Union County are
members of this Commission.

The purpose of this hearing, the second of a series
dealing with these problems and possible solutions, is to inquire
into the current conditions of the personal care facilities,
nursing homes, and other facilities dealing with the elderly in
our State, and to investigate the organization, operation, standards
and policies of such facilities, their adequacy and ability to
meet the social needs of our State, and the sufficiency of the
State's standards for the regulation and supervision of such
facilities.

As a result of this duty, and in light of the
importance of the subject area which the Commission will be studying,
it is the decision of the Commission to hold public hearings. That
is the purpose for which we are here today. We are also planning
to move this study of the Commission around the State. We intend
to have public hearings in the Monmouth-Ocean area. We also intend
a meeting in the Bergen-Passaic area, and other parts of the State
as well. We intend to be meeting with our counterparts in
Washington, Senator Moss' Committee and his staff, in the near
future.

My role today, as well as that of the Commission, is
simply to learn, to take statements, to hear the pros and cons of
the extremely complex and important matter. We expect your
cooperation and assistance in this matter, and we appreciate

those who are coming forth to testify, and also those who have



been writing to us and calling us with what we feel is relevant
material and information.

I would like to exercise the right of the Chair and
establish the guidelines for the ' orderly operation of this hearing.
First, we would very much appreciate it if you would limit your
remarks to a maximum of thirty minutes, although the questions
the Commission mav ask of you following your testimony may
expand that time limit. We respectfully reserve such expansion to
our discretion. As you can see, there have been a number of
people invited to testify here today, and I would like to provide
everyone with an opportunity to be heard.

The second point concerns our hearing reporters. As
you know, a transcript of these proceedings will be prepared, and will
become a matter of public record; therefore, in order that your
comments be recorded accurately, we ask that you speak in a clear
and distinct voice. I would very much appreciate it if the reporters
would indicate to me if they are experiencing any difficulty in
recording the spezkers.

Further, no questions should be addressed to the
Commission by the witnesses. Additionally, if you should have copies
of your testimony prepared, would you please give them to John
Kohler, who is sitting at Assemblyman Hurley's desk, so that he
can distribute copies to the Commission prior to your testimony.

He will also circulate a pad for those wishing to testify at

future public hearings. In conclusion, allow me on behalf of

the Commission to again thank you for your cooperation. We will

have as our first witness today, Stanley Van Ness, who is the

Public Advocate of the State of New Jersey.

STANLEY VAN N E S S: Thank you, Senator Fay. I am
pleased to respond to the Committee's request that I appear

hére this morning to give an accounting of our Department's efforts
in this vital area, and also to make some recommendations that -
we feel are worthy of consideration by this Committee and by other

responsible agencies in this State. The testimony that I am going



to give and the report of the activities is before you in some
detail. It consists of a report that was prepared jointly by the
Department of the Public Advocate, and the Center for Law and
Social Policy in Washington. I will not, obviously, try to read
that report this morning, but I would like to highlight the report
and also explain how we have become involved and the methodology
that we have followed in the Department of the Public Advocate over
the past 7 or 8 months. '

When the Department was first established, now about
11 months ago, and as soon as we had staffed a Division of Public
Interest Advocacy with some 10 lawyers, we met with the Division
Director who identified areas of interest that we thought we should
apply our efforts, and hopefully, our talents toward.

One of the areas of interest, and perhaps the first
area that we all agreed upon,was the area dealing with senior
citizen problems in the State of New Jersey. I don't think any of
us would argue that the senior citizens in this State are perhaps
the most burdened group of persons around. Our efforts on behalf
of senior citizens has lead to participation in hearings before
the Public Utility Commission on discontinuation of service. It
has lead to providing proposed legislation for consideration by
the Legislature in the areas of utility stamps, in the area of
civil rights for patients in nursing homes, in ombudsman features
for patients in nursing homes, and a host of other areas.

Early in the game we became very concerned with
the felt problems of the senior citizens,dealing with the care that
they were receiving or could expect to receive, should they be placed
in a nursing home in this State. Mr. Waldman and Ms. Span of our
staff have spent a great deal of time reviewing inspection reports
of nursing homes £rom the Department of Health, from the Department
of Health, Education and Welfare Regional Office in New York, and
they have met with a number of former employees of nursing homes;
they have talked with the relatives of persons in nursing homes.

We have made some personal visits, and have talked to some



patients in those nursing homes, and that effort has lead us
to conclude that there are indeed substantial deficiencies in the
care provided for senior citizens in this State. I am not here
to indict an entire industry; I am not here to try to belie the
reports that have been prepared in the past that suggest New
Jersey does better *han most other states in this area, but rather
I am here to tell you that in our judgement - and I hope considered
judgement - whether New Jersey is first among the states in the
union or last among the states in the union, there are still
serious deficiencies in the care we are providing our senior
citizens.

We hope to suggest a way that this Legislature
might move in attempting to improve the service that we are
providing our senior citizens. We don't offer it as a panacea,
but we do think it is a proposal that is worthy of your attention.
Basically what it does is attempt to strike a middle ground between
the decertification or the closing of a nursing home and the
toleration of conditions that should not be tolerated.

We are asking you to consider the establishment of
a procedure whereby all nursing homes are rated, and the
deficiencies noted are assigned a cost factor, and the State
pays the nursing home only'what is justified by an
evaluation of what is provided to the citizen. 1In short, we
are suggesting that the State stop paying for things that they
are not getting. If we just look at Mr. Jones' report of 1972
or 1973 - the exact date escapes me - that report
concluded that New Jersey nursing homes were providing better service
than could be found in most states. The conclusion was also present
that some 13% of the facilities surveyed were providing poor
service. But we are saying that if it's 13% that are providing
poor service, we should not be paying full value for poor service, and
we think it is possible to evaluate each of these homes and to
determine what they are in fact entitled to.

Now, we are also making suggestions relative to the



inspection procedure. The Department of Health has informed
us that they are moving toward an unannounced inspection policy,
and we urge them to move even more quickly toward that policy.

I recall from my days in the Air Force the fact
that when the Inspector General was scheduled to be on a base
things were a little bit different than they were normally. I
think it's human nature to expect that people who are aware that
an inspection is about to occur will clean up and shape up, and then
when the inspection is over, they may very well go back to business as
usual. So we think it is extremely important that the Department
of Health use its teams to go around to the various nursing homes
unannounced, at evening hours, on weekends, when the grossest kinds
of abuses are said to occur.

We are also asking that serious attention be paid to
Mr. Garrubbo's legislation that would establish an ombudsman for
senior citizens in nursing homes. One of the big problems I think
anyone has in trying to police this kind of activity is the fact
that people who would be the complainants are people who are, by
definition, most unable to help themselves,and in some instances
unable to be fully articulate, and in some instances are
cowed into keeping quiet about conditions that afflict them. We
think it important that there be an ombudsman, whether it be in
the Department of the Public Advocate or elsewhere.

I might digress for the moment to point out a concern
that I have. I suggested that this report is the result of the
first part of our activities on behalf of senior citizens. The
intelligence that I am getting regarding the activities of the
Joint Appropriations Committee suggests to me that it might be the
last part of a report of our activities, and I just want to put
that on the record. suggesting that I think that would be disasterous,
particularly in this area.

The final item that I would like to call to the
Committee's attention is our need for the involvement of

more citizen groups in the activities of nursing homes, the need



in recreational opportunities for the patients . 1In that way they

can be a sort of additional inspection team of people who might, by
demonstrating their concern in going to the homes, also be reasonably
considered as perceptible persons who might very easily be used by
the regulating agencies to provide an additional source of information-
about the conduct of those facilities.

That is the highlight of our report. I will repeat .
again that it is not my purpose to indict an industry, although there
have been numerous indictments of the industry in other states. I
cannot say with any certainty that we have the same kind of problems
here that have been found elsewhere, but I do say with as much certainty
as I can muster that we do have problems, and that we have a
responsibility to get on with solving those problems. I am prepared
to try and answer any questions that the Committee might choose
to put to me.

SENATCR FAY: I would like to announce that Assemblyman
Clifford Snedeker is now present. Are there any questions?

ASSFMBLYMAN GARRUBBO: Mr. Van Ness, I appreciate
your testimony this morning, and I particularly apprectiate your comments
on the bill that I have proposed creating the Division of the-éhbudsman:
I would like to ask you about that proposal, and get some reaction
from you on whether you feel that it is well placed within your
Department. As you know, the proposal that I have made and will
be introduced, perhaprs, as a Committee bill proposes to create
the Division within your Department. Do you accept that as a
resonable placement?

MR. VAN NESS: I think it is a reasonable placement,
provided there are some appropriations associated with its
responsibilities. We do have a Division of Citizen Complaint, which
is an ombudsman for those persons who wish to complain about the
State government. It seems a logical extension of that effort to
provide a service for those people who wish to complain about an

industry that affects the vital interests of our senior citizens.



ASSEMBLYMAN GARRUBBO: What type of'staffing do
you have in that particular Division?

MR. VAN NESS: I am not sure whether we are talking
about before or after cuts. Right now we have a budget of 290
thous and dollars requested for the Division of Citizen Complaint.
The number of people on board, I believe we have 12 professionals
and clerical support. I may be off by 1 or 2 in that number.

ASSEMBLYMAN GARRUBBO: The provisions of my proposal
would require that the inspections or visits be made to
nursing homes as frequently as possible, but in no case less than
twice annually. Have you examined these proposals in terms of
what staff needs there might be in reaction to this?

MR. VAN NESS: No, I have not attempted to put
a dollar sign on that bill. If you ask us to do so, we would
immediately go to the drawing board and try.

ASSEMBLYMAN GARRUBBO: You referred to a rating
structure for evaluating deficiencies in services provided by
nursing homes. In reviewing your summary that you submitted this
morning, you suggest the creation of a joint efficiency rating
committee. And you suggest that this be staffed with personnel
of the Department of Health, and the Department of Institutions
and Agencies.

Have you established any suggestions, any guidelines,
any standards upon which deficiencies should be attached to
given services?

MR. JAN NESS: No, sir, I don't hold myself out as
an expert on evaluating care in the sense of what it costs to
provide a registered nurse or a licensed practical nurse, or what
the acceptable cost for an adequate diet is, but I know there are
experts in the Department that can develop‘that kind of information.
We are suggesting that there be a stated period of time given to
this joint committee to work out a measuring stick that can be used
to reasonably measure the effectiveness of each institution.



There was, in fact, such a performance index established in
conjuction with the study that was done in the mid-seventies.
Done once, it would seem to me that it could be replicated.
But what was not done is what we are suggesting can be done,
and that is that that measuring stick be used to determine how
much of the 50 million dollars of State money, and 50 million
dollars of Federal money goes into this kind of care, and how
much of it is actually being used for the value we see.

ASSEMBLYMAN GARRUBBO: Your Department obviously
has done some investigating in the area of complaints and alleged
abuses and so forth. Have you categorized the abuses into those
most prominent and those less prominent?

MR. VAN NESS: There is attached to the full report
that I have given the members of the committe this morning - and
I think there will be additional copies available shortly - a
listing of each of the nursing homesand the result of the most recent
inspection reports. The kind of deficiencies that were found
and the problem areas are noted. Now, that was current as of
December, 1974. There may have been further inspections of many
of those institutions, but as of December, 1974, that was the
current status as compiled from the most recent inspection reports.

It demonstrates problems in the area of trained nursing
care. It demonstrates problems in the area of diet, in the area of
sanitation, and in the whole litany of abuses that people have found
in looking at nursing home problems elsewhere. Again, it does
not mean that every nursing home is in the categorv of providing
service that is that defective in each instance.

ASSEMBLYMAN GARRUBBO: Was the area of the availability
of trained nursing staff or diet the most prominent type of
violation or abuse?

) MR. VAN NESS: That is certainly one of those that
leads the list. Social services are noted as a problem area
frequently. Physician's visits certainly is noted as a problem.

Those seem to lead the list, housekeeping or sanitation problems,



nursing, availability of physicians, dietary problems. That would
seem to be it.

ASSEMBLYMAN GARRUBBO: I note, and I am particularly
interested in the fact that you suggest that the Department of
Health and the Department of Institutions and Agencies establish
this rating committee in a mutual effort. It seemed to me
personally, and I don't know if I reflect the opinion of the
Committee as a whole, and I'm not speaking for the Committee,
that at our last hearing there was some lack of a liaison between
those two divisions and some overlapping of responsibility and
performance. Did your investigation find that to be true?

MR. VAN NESS: I think our investigators would
conclude that that is a problem. It is my understanding that
Federal law requires that both Departments play a role in the
regulation of this industry, and it has also been my experience
over the years in government that that is always a difficult
balancing out. If two agencies are responsible, sometimes it ends
up that neither is responsible or things fall in the cracks between
the two. I think that is a problem, and it could be addressed by
some joint committee of the two departments.

ASSEMBLYMAN GARRUBBO: With regard, again, to the
deficiencies that were found in the investigation of nursing homes,
per se, are you aware of any findings,on the part of your investigating
team, ,f fraud or any misrepreseﬂ%éﬁions to the State relative to
cost factors or staff availability, and so forth?

MR. VAN NESS: I am familiar with one complaint that
came to our attention of an alleged fraud, in that -- and I believe
that it was the nurse who had previously been employed at a
particular nursing home who brought it to our attention, or
suggested that the filing by the owner, which indicated that she
was still employed. was not true, and that she had not been
replaced by a registered nurse.

That matter was turned over, first, to the Department



of Institutions and Agencies. I believe it was referred from

there to the Department of Health. It was ultimately referred

back to us, and it is my understanding that after some period of

time a penalty was assessed against the owner in the amount of .
$1,000. It is also my understanding that that is the first penalty
that has been assessed for reasons that I suppose are most related .
to the cumbersome procedure that goes with the attachment of

a penalty under the statute. We have addressed ourselves to that
problem in our detailed report, and it is one more reason why

we think it is necessary to set up another kind of vehicle that

would stop payment or reduce payment unless and until the deficiencies
were corrected.

ASSEMBLYMAN GARRUBBO: In the area of inspections, Mr.
Van Ness, a few days ago I introduced a bill that dealt with that,
which will also, I assume, become part of the Committee proiject.

The bill requires unannounced inspections. A few problems have
been pointed out to me since that time, or since my original
suggestion of introduction: namely, that the Federal government
requires an announced inspection at least annually. There is some
dispute as to whether or not that is the fact, or whether, if there
is an announcement, it must be no less than a certain number of
hours notice.

MR. VAN NESS: I think there is an "if" that precedes
or starts the sentence of that particular regulation. "If there is
to be an announcec¢ inspection, then notice must be given within
48 hours." I read that particular language to suggest that you
need not announce the inspection. But if there is any doubt on
that score, I hope that it will be cleared up.

ASSEMBLYMAN GARRUBBO: Well, the one major complaint that
we heard from the industry in testimony offered at our last hearing
was that such unannounced inspection might disrupt the services
provided because the unannounced inspection might occur at a time ¢

inconvenient to the patients and so forth and so on.
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The Department of Health and the Department of
Institutions and Agencies indicate that they have on occasions
made unannounced inspections. Are you aware of any problems that
have occurred to patients --- _ o

MR. VAN NESS: No problems have been brought to our
attention. That is not to say that an unannounced visit at some
time or another might cause inconvenience, but we hope the
inspection can be a complete inspection. It might be delayed
while some recreational activity is taking place, but nevertheless,
the inspection can be carried on in another part of the
facility until the activity is concluded. We are not looking for
someone to "bop" in and "bop" out. Hopefully, if they come
unannounced, they will do a complete inspection, and I would think
it reasonable to assume that an inspection could be done in and
around the activities that were going on at the particular nursing
home. If it is a problem, it has not been brought to our attention.

ASSEMBLYMAN GARRUBBO: There are just two other areas.
First of all I see by a release issued yesterday that Commissioner
Finley has announced the reduction of the license of one home in
East Orange, the Park Avenue Nursing Home, to a provisional status.

MR. VAN NESS: We are reasonably familiar with the
Park Avenue Nursing Home. We have had a number of complaints
arising out of it.

SENATOR FAY: Was that one of the homes that you
had complaints from?

MR. VAN NESS: That was one of the homes that we
had an abundant number of complaints on, yes.

ASSEMBLYMAN GARRUBBO: I imagine you would not take
issue with her?

MR. VAN NESS: I certainly have no basis to object
to her action.

ASSEMBLYMAN GARRUBBO: One other area. In testimony
offered last time, at the last hearing, there was a suggestion

that in certain cases there have been transfers of ownership with
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highly inflated leases and highly inflated mortgages between
undisclosed owners, corporate entities that are perhaps owned

by identical principles, all sorts of inter-corporate and inter-entity
type relationships that cause to raise the cost of operation and

in turn cause to raise the rate of reimbursement. Have you found

any of that in New Jersey?

MR. VAN NESS: I could neither confirm or deny the
existence of that kind of situation as a problem. Our evaluation
thus far has been primarily directed at the kind of care patients
are receiving. It is my understanding that that is an area that
is being looked into by the State Investigations Commission, and
it is not our purpose to duplicate things that they are doing:
although, if we are permitted to continue looking at this area, as
well as others, we might very well be in a position to say, "yea
or nay" on that score.

ASSEMBLYMAN GARRUBBO: I just want to conclude by
saying I think your Department has done a remarkable job, and
you should be commended for the suggestions that it has made to
the Committee, and I thank you immensely for attending this hearing.

MR. VAN NESS: I thank vyou for saying that, and if
I didn't mention Mr. Waldman and Miss Span's name in my opening
remarks, I pass the credit that you give me to them.

ASSEMBLYMAN GARRUBBO: I have spoken to them, and
I know of their involvement.

SENATOR MARTINDELL: Mr. Van Ness, you have investigators
going into these nursing homes. Have they found cooperation from
the home? For instance, have they been able to get a look at the
records which would really tell the story?

MR. VAN NESS: Na Now, we do not have the authority
to conduct an inspection in the same way that the Department of
Health conducts an inspection. We have gone to visit particular
persons who, we had been told,could give us information. We have
not examined the records independently. We have relied upon the
inspection reports that were made available to us by the agencies
that I identified oreviously.

12



Where we have sent someone in, we have had mixed
reaction. On one occasion the person was given a tour rather
than permitted to roam at large, and maybe for a very good
reason , because, as I say, we do not have the authority to conduct
an inspection, and we are there at the sufferance of those people
who have property rights. Much of our evaluation is
dependent upon an evaluation of inspections done by other persons.

SENATOR MARTINDELL: Is there any way this Committee
can help you get the proper authority to look at the records?

MR. VAN NESS: Legislation, I'm sure, would give us
that authority, if the Legislature would choose, yes.

SENATOR MARTINDELL: May I go back to the ombudsman
question. I'm quite familiar with your Division of Citizen
Complaints, and I think they do an outstanding job. I know that
in the over 4,000 complaints that have come into them, I think
in a period of about 7 months --

MR. VAN NESS: Since the first of July.

SENATOR MARTINDELL: Yes. They have solved the
problems of over 3500, if my recollection is correct.

MR. VAN NESS: That is pretty close.

SENATOR MARTINDELL: How many of those were in
connection with nursing homes?

MR. VAN NESS: I would say probably no more than
50 to 100. I don't have an accurate account of the complaints
that come in. I think that the. jurisdiction of that Division,
at present, doesn't go to examining complaints against anything
other than a State agency. So it may very well be that people have
not utilized the Division's services, although they are complaining
elsewhere. We have received copies of complaints about nursing
homes from other State agencies who also receive them.

I can't say that it is a major source of complaint,
but in terms of quality of complaints or depth of concern, I would
rank it high, in connection with the other types of complaints

we have had.
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SENATOR MARTINDELL: The argument made in the
appropriations committee when that Division was severely cut was
that Legislators should really be doing that job, but of course
Legislators do not have the staff, with the miserable pittance that
we get for staff. We don't have lawyers; we don't have accountants:
we Jjust have -- We couldn't do it.

MR. VAN NESS: That's the argument I made, apparently
unsuccessfully, befcre the Appropriations Committee. We are not
in competition with Legislators who seek to serve their constituents,
but I do think we are providing a specialized service there that
most legislators could not provide for their constituents.

SENATOR MARTINDELL: There's no reason why Legislators
could not work with you.

MR. VAN NESS: We hear from many Legislators who do
refer complaints that were brought to their attention by their
constituents. But I have to live with the judgements that the
Legislature makes in its wisdom.

SENATOR MARTINDELL: I want to commend you, also, for
the great job that you and your assistants have been doing.

MR. VAN NESS: Thank you very much.

ASSEMBLYMAN SNEDEKER: I'm one of the Legislators
that probably uses your office as much as anyone. Do you also
inspect or have you inspected any boarding home facilities?

MR. VAN NESS: Yes, we have had complaints about
boarding homes. We have an ongoing inquiry into that area, and we
may have some recommendations to make at a future time about that
problem. It is a problem that has been brought to our attention.

ASSEMBLYMAN SNEDEKER: The State, as you know, is
_ taking many people out of State institutions and putting them in
boarding homes, those that don't need the facility of the State
hospital. I think part of this Committee's concern is whether or
not they are equipped¢ to handle the individuals that will be taken
out of the State hospitals.

MR. VAN NESS: I don't know whether the complaints that

14



we have received are sufficient to justify that question being
raised. I would not draw a conclusion until we have had an
opportunity to do a more thorough study. But there is, clearly,
a tendency to use the boarding home as a place for former mental
patients to be housed.

ASSEMBLYMAN SNEDEKER: Have you inspected
any of the State hospital facilities in the State of New Jersey?

MR. VAN NESS: Not in the nursing home area. In the
mental health area and in the penal area we have had some contact
with State institutions, and I'm sure it comes as no surprise when
I tell you that we have filed suit in connection with the operations
of two of those facilities.

ASSEMBLYMAN SNEDEKER: Most of your work, then, is
done on a complaint basis or based upon an inspection report that
is done by another team, and then it is referred to your Department.
Is this correct?

MR. VAN NESS: Well, largely it is on the complaint
basis. As I tried to say at the top of my remarks, we have developed
areas of interest, areas of inquiry, and we consider ourselves to
be self-starters within those areas, so that we will reach out
and look at a given situation even though a complaint has not come
in. But, by and large, our activity is triggered by a complaint
from some citizen or citizens or groups.

SENATOR FAY: I would also like to announce that
Senator Wayne Dumont, another member of the Commission, is now
present.

There are a few questions that I would like to
direct to you. I think one point that you made bears mentioning
again. We are at the point for the first time - not only
in New Jersey, but in the nation - when this problem is being
confronted on every possible level. And going into any area
that cries for reform, there are always sensitivities, and there
is always a feeling that everyone is being blamed. Unfortunately,

that happens to be the case, but even more unfortunate, not
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enough, in my opinion, has been done about it. Be that as it may,
yes, we are going to have to step on toes, and I am sorry if I

am not the most sensitive person around, but that also happens
to be true. I keeo repeating the fact that we are not trying to
damn an industry. We are just asking the industry to recognize
the fact that there are weaknesses and there are problems, and that :
we are all trying to work together. We are not trying to blame

any one bureaucrat or any one department. I think there is enough

blame to go around for everyone in this area.

Just how many nursing homes did your Department actually
go into and inspect?

MR. VAN NESS: Well, we went into and inspected about
a half a dozen. We reviewed the reports on 94, and these are of
record in the Department of Health. Where we went, I would suppose
we found the most egregious conditions that are proabably around,
because those were the ones where the complaints had come from. One
was mentioned earlier, and there are several others.

SENATOR FAY: Did you find complete cooperation with
the Department of Health and the Department of I & A when your
office called for records and called for ---

MR. VAN NESS: Well, I think not initially, but that's
been a problem that is almost statewide. When people get to
understand what the Department is about, we find that the cooperation
increases. I think initially there was a reluctance or misunderstanding
of what our proper function is, but nothing that I thought was
raised to the level of obfuscation. We have been getting cooperation
from the Department recently.

SENATOR FAY: Some of the recommendations we have
received already at our first public hearing, and at the few
informal meetings we have had, were that Dr. Finley and Mrs. Klein
are going to sit down to try to clarify and strengthen their
areas of responsibilities and stop this overlapping. Mr. Reilly
has already told us that they are ready to recommend a night shift

16



>~ and weekend coverage of our end, and the Department of Health

does have a surveillance team out in the field for one of the
inconsistent - or incomprehensible - positions of announced
visits and inspections only during the day time.

As I said, the movement on the National level -- Senator
Moss' Committee ijust came out the other day with 36 bills that
were already prasented in Albany that we have sent for, and
Morris Abrams, in the last 48 hours, has made a few very strong
recommendations. I would like to ask you about those.

Number one, the need for class action suits. It seems
that their conclusion is that no matter how many inspectors you
have in the field, no matter how many nursing home owners are
trying to do their very best, the fact of the matter is that the
ultimate answer might be or almost has to be a class action suit.

MR. VAN NESS: Well, that is an area that we are
actively looking at at the moment, whether we should consider filing
class actions on benalf of patients. In the normal procedure in
this office we look to the preparation of a litigation memo,
which will lay out the problem as perceived by an attorney. It
wi ll lay out the state of the law, and the possible chances of
changing the law; what jurisdictional problems, if any, there might
be in pursuing it, and what the probable cost in terms of
commitment of time and money would be.

We aire at the stage where that litigation memo has
been prepared in the Department, and we will be discussing some
of the peculiar problems associated with this kind of litigation
in the not too distant future. So I certainly don't object to that
approach, because we may use it ourselves.

SENATOR FAY: The recent bill on the
Governor's desk, Senator Menza's bill, is about the bill of rights
for those in mentzl institutions, Doyou feel that the next logical
step would be the same type of law for those in nursing homes or

boarding homes?
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MR.;VAN NESS: Yes. We have a proposed piece of
legislation that WOﬁld establish a patient's bill of rights. We
hope the Legislature will have an opportunity to consider this in
the not too distant future.

SENATCR DUMONT: Stanley, there was a considerable
difference of opinion as to how many nursing homes there are in
New Jersey at the first public hearing. What has your Department
found out?

MR. VAN NESS: We are also confused. We are relying
on the Department of Health figures which, I believe, indicate
there are 222, and that i1s different than the number the
Department of Institutions and Agencies is relying on. We have not
made a physical count, Senator, so we will say categorically that
there are between 200 and 300 nursing homes in the State.

SENATOR FAY: One of the challenges that this Committee
has found is that we must go out and count the nursing homes in
the State in order to find out exactly how many there are.

SENATOR DUMONT: No further questions.

ASSEMBLYMAN GARRUBBO: We, as a part of preparation
for these hearings, Mr. Van Ness, went to consult with representatives
of the New York so-called Stein Commission on the Cost of Living.
We found, in consaltation with them and after review of our own
State Commission's investigation report, that much of the problem
with nursing homes may lie in the reimbursement formula, which
acts, in many cases, as an inducement for the cutting of services
so as to save costs, and thereby increase profits.

Did your investigation disclose areas of cuts in
services? I know you referred to your staff cuts, but I am talking
about cuts in services such as provision of medicines or improper
medication or anything of that sort?

MR. VAN NESS: There were some deficiencies noted in
that area. I guess generally I would say that almost all the

deficiencies seem to have cost implications. Now whether they are
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purposely instituted by an owner or not is something that I am not
in the position to judge. 1If, for instance, they cannot get
registered nurses and function with less than the number that the
regulations would suggest they should, then obviously, there is

a cost saving. That is really the kind of thing we are trying to
get at. We are trying to say, Let's measure that. And where
there is a cost savings, then let's not pay more than the value

we are receiving. I guess the answer to your question is yes,
generally.

ASSEMBLYMAN GARRUBBO: In moving Senator Menza's bill
in the Assembly ~ in preparation for that and as part of the overall
project - we visited one of the mental institutions in the State,
and when presenting the staff with the suggestion that there was
over-tranquilization going on, over-medication going on, there was
not a categorical denial, but an alternative request for more funds
and more staff sc such a thing would not be necessary. Do you find
a parallel over-tranquilization, over-medication of patients in
nursing homes, or didn't your study get into that?

MR. VAN NESS: No. Our study has not gotten into it
that deeply. I really couldn't say whether it is a problem or
not. We would like to have an opportunity to pursue that question
in the future. I could not make a statement on that.

SENATOR MARTINDELL: Stanley, did your team find
any evidence of physicians charging fees for seeing patients
who had not actually been seen, or laboratory tests that

had been charged for and had not been given?

MR. VAN NESS: We have had complaints from relatives
of patients who have alleged that that was happening. We have not
been able to verify that.

SENATOR MARTINDELL: You can't verify that because
you can't get to the records.

MR. VAN NESS: No; but we have heard that allegation

made,
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SENATOR FAY: Stanley, is this a continuing investigation
or is this a final report? Are you still receiving complaints
from families or from individuals?

MR. VAN NESS: We are still receiving complaints.
Whether that continues or not, I suspect, is going to be decided
in this body relatively soon. If we are faced with the kinds
of cuts that I alluded to earlier, there will be many things that
we are interested in doing that we will not be able to do. I am
not saying that this is one that we would throw on the cutting
room floor, but it is possible that we might have no choice in the
matter.

SENATOR FAY: Well personally, and as Chairman of
this Commission, I can't thank you or commend you and your staff
enough. I think, as I said before, this is a break through, and
nothing constructive is going to be done until these kinds of
reports and these kinds of investigations are presented to us. Most
certainly I, for one, feel that it is a major contribution to the
solution to the problem, and I also intend to do all I can to see
that your budget is maintained for reports such as this. This is
not the only one that you can be commended on as far as what you
and your people have been doing.

SENATOR DUMONT: Last night I spoke to a nursing
home owner and operator, and his complaint was that there is a
tremendous amount of paperwork they have to perform which actually
wastes both Medicaid and Medicare funds. He also said, for example,
that one of the regulations imposed upon them by one of the
departments - perhaps I & A - is that they have to retain a
consulting dietician, pay her $150 a month, and they get at
the most three hour's work each month. The most she does is check
menus. They don't quite see the need for all of this regulating
going on. Have you run into this?

MR. VAN NESS: Well, we have heard from operators and
representatives of operators that feel burdened by some of the

paperwork that is required in the regulatory scheme that we have
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underway. I have not heard any particular complaint about the
cost associated with a dietician. On one hand, had I heard such
a complaint, I might sympathize with anyone who is paying $150
for three hour's work. On the other hand, I would say that I
think it is very important that there be an adequate and nutritional
diet provided. Where we draw the line between that, Senator,
is difficult for me to say at this time.

SENATOR DUMONT: Thank you.

SENATOR FAY: Stanley, I would also like to thank
Miss Span and Mr. Waldman, and hope we will be able to sit down
with them and go through this report, and we are preparing
recommendations t» the Departments involved, and also preparing
legislation.

MR. VAN NESS: Thank you very much, Senator. I wish
you great success in this endeavor, and the other one you also
alluded to you might be interested in.

(Prepared statement of Mr. Van Ness appears
in full beginning on page 1lx in the appendix.)

SENATOR FAY: Mr. Herbert Semmel, National Council
of Senior Citizens and Miss Osa Jackson. Miss Jackson is a
Doctoral candidate of the University of Michigan. Mr. Semmel
and Miss Jackson, I want to thank you both for coming down here
today. It is appreciated.
HERBERT S EMME L: Senator, and Members of the Commission,
we appreciate the invitation to speak here today. My name is
Herbert Semmel, and I am an attorney with the Center for Law
and Social Policy in Washington, and I am here representing the
National Council of Senior Citizens. The Council is the largest
organization of ciubs for the elderly in the United States with
more than three million affiliated members. It turns out that
New Jersey has the largest single membership in the Association
of any State in the nation.

I asked Miss Jackson to come with me today. She is

now completing her thesis on gerontology at the University of
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Michigan. In addition to that, she has worked as a physical
therapist in nursing homes for a number of years. I felt that
this Commission may not have the opportunity too often to speak
to people that have actually worked in nursing homes and who
have the independence to tell the Committee what they have observed
there. I think you might obtain some interesting information
from her. She will make a brief statement. I will reserve a
little of my time, so that she can speak.

I have submitted a written statement which I would
appreciate being included in the record, and which I will not
read but just comment on some of the matters.

We have been working with the Office of the Public
Advocate for about eight months examining the regulatory process
of nursing homes. I don't think it is necessary to repeat for
this committee what the U. S. Senate Committee described as the
Litany of Nursing Home Abuses. I suppose if it were not fairly
well accepted by the public and by the Legislature that something
is amiss in the operation of nursing homes, in the care that patients
are receiving, and in the cost to the State, that this Commission
would not be sitting today.

I think perhaps one of the most frightening commentaries
on the situation is revealed by the fact that the American
Nursing Home Association recently chose to change their name to
the American Health Care Association. One of the reasons they
gave for that change was that they found there was a generally
pejorative connotation of the term "nursing home" in our
language. Now, I think "nursing home" has indeed become a
dirty word in the language, and large numbers of elderly people
fear entering a nursing home more than anything else. This has
come about despite the fact that nationally we are spending more
than one billion dollars of governmental funds - I think New Jersey's
share of that is about fifty million dollars - each year; and

nevertheless, the record seems to becoming increasingly clear that
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many patients are simply not getting even minimally decent care,
let alone the kind of totally adequate care that they are entitled
to. ‘

When we began looking into the problem of regulations,
what we discovered essentially is that in New Jersey, and in most
states, there was a single perceived remedy for the failure of a
nursing home to abide by the minimal standards set out in
both the Federal and State laws and regulations. And that single
remedy was closing the home either through de-licensing or through
Medicaid de-certification, which, in most cases would result in
closing. Now, there are extreme cases where homes should be closed.
But, by and large, it is just not an effective regulatory scheme.

For one thing, if it is done too extensively, there
will be an immediate shortage of beds. There won't be any place to
put people who need nursing home care. Second of all, there is
a serious problem. which is known as transplantation trauma. Evidence
has shown that when elderly people are moved from one nursing home
to another, it has disadvantaged effects upon their health. 1In fact,
there is a very short term increase in death. It is possible to
move people. It is possible to move sick patients. But it requires
extensive preparation, if it is going to be done without adverse
consequences. So that closing a home is not generally an effective
remedy.

I think the proof of that is that very few homes are
closed. In New Jersey in the past ten years only ten homes lost
their licenses through proceedings started by the Health Department.
And, so, we looked around and tried to devise a more flexible
remedy, and we came up with the proposal which Mr. Van Ness has
already outlined to you. The essence of that proposal is to
remove the profit from non-compliance with the law and the regulations.

Essentially today a nursing home is paid the same rate
regardless of the quality of care it delivers, regardless of whether
or not it is complying with the law. Whatever the flat rate is, the
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home gets it, and it gets it despite the fact that the inspection
reports may show a variety of deficiencies in the home. Now,

as a technical matter, there are supposed to be follow-up inspections,
and the homes are supposed to show that they are correcting the .
deficiency. But the same kinds of deficiencies show up time after
time on the inspection report. And I might add that we are falking .
now about the inspection reports which are made once a year in

New Jersey and are pre—annouﬁced.

I think that if we had a system which you recommend
of unannounced inspections we would see a higher degree of
violations which are reported than we do now.

The present system of reimbursement regardless
of quality of care seems to me somewhat absurd. I would like to
sort of analogize it for you. If the State was going out
and hiring contractors to resurface the roads, and the contractors
did the job, butthe roads had cracks and holes in them, would
the State pay 100% for that job and also go on céntinually
using the same contractor to fix the road? Well, I think the
answer is clearly no. But that is exactly what is happening now
with nursing homes. The State contracts with the nursing home. The
nursing home in the contract agrees to provide services which meet
all the regulatiocns of the State and the Federal government under
the Medicaid program, and then they don't meet the regulations - which
is documented by the inspection reports - but the State pays 100%
of the contracts.

Now essentially what we are saying is the State should
only pay for the value received, and that a system should be set up
through the Joint Rating Committee which you have suggested, under
which a point system would take into account the quality of care,
the extent of non-compliance with the law and the regulations, and
the payment to the home would be geared to that point system.

Now, in the short run, I think that point system is

going to result in savings in State funds, because many homes will
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be paid less than they are now. It is our hope that the savings
will be short lived. The purpose of this program is to primarily
get the proper care in the nursing homes, and we hope that the
result of such a program would be that the nursing homes will
improve the quality of care, and they will then be paid the full
maximum State rate.

The cost of care, I think, is worthwhile touching on,
because we have all read stories of some extraordinary profits which
have been made by some nursing home operators, and there is
perhaps a tendency to think that the State can simply save money by
cutting the costs which are payable to nursing homes. That is simply
not the case. Good care is going to cost money. I think the
current New Jersey rates are about the minimum that could be paid
and still produce good care. The statistics show that under
the Social Security Medicare Program - which also covers nursing
homes - they are paying approximately $33 a day to nursing homes
in New Jersey. That is about $5.50 more than the maximum rate
for skilled nursing homes in the State.

The Social Security payment is based on a reasonable
cost formula. There is no fixed limit as you have under the State
Medicaid Program. So that the reimbursement rate to the State, while
it is higher than some states, is lower than is being paid under
Medicare and it is lower than what is being paid in some other
states in the northeast area.

We are not going to get good care in nursing homes
very cheaply. Right now there are, of course, cases of fraud and
cases of overcharge. We have seen that, and it has been documented
particularly in New York, which has a different kind of reimbursement
system which encourages'these overcharges. But by and large I think
that the extraordinary profits have been earned at the expense
of the patient. That is, nursing homes have been paid by the
State; they have been paid by the private patients to deliver

a certain level of care,and many of them have not delivered that.
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And so it is the patients who are paying for these extraordinary
profits by their sufferings and by their loss of proper care.

The proposal that we have suggested, I think, comes
closest to giving the State the kind of flexibility in the regulatory
process which will maximize the least compliance with the laws and
regulations. I should emphasize that the laws and regulations are
only minimal standards, but we are not even getting that in many
nursing homes not only in New Jersey but throughout the country.

If we do set up a better regulatory scheme, it is
going to be absolutely dependent on a good inspection system, because
any scheme requires adequate information as to what is actually
going on in the nursing homes. Very simply, we think that there
should be unannounced inspections and that they should be held
frequently. Inspections held at least six times a year we would
regard as a minimum, which is an average of once every other month.

One pcint I would like to emphasize, and that is that
at least half of these unannounced inspections should be made
after eight o'clock in the evening, between eight o'clock and
midnight, because some of the worst treatment of patients in the
experience of the National Council, comes at night. The staffs are
lower; the top supervisory personnel are not there; the aides
would like to go to sleep as well as do their jobs: people are
unnecessarily strapped into their beds; they are not assisted in
reaching the bathrcom, and they often are forced to lie there in
their own urine until the morning comes. I think it is essential
that there be nighttime visits to really find out what is going on
during that crucial period.

There was a question about whether Federal regulations
permit unannounced inspections. I don't think there is any question
that they permit unannounced inspections. An annual announced
inspection may very well be a desirable thing, because in order
to complete all of the information required in the Federal forms,
nursing homes do have to know in advance, once a year, when an

inspection is coming, so that they can get all the information
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compiled. But that has nothing to do with unannounced inspections.
You could have your annually announced inspection and then
you could follow that up with a series of unannounced inspections.

Another particuiér problem in unannounced inspections
is the problem of security:; that is, in keeping the unannounced
inspections truly unannounced. There has been testimony before
legislative committees both in New York and Conneticut which
has revealed that nursing home personnel frequently know in
advance when unannounced inspections are going to take place.

And I think Miss Jackson will mention this point too. She had
the same experience.

So the Department of Health, or whatever other
agency is conducting the inspections, must take measures to make
sure they are truly unannounced.

One reason, of course, that we have to rely so
heavily on inspections is that nursing home patients themselves
are so vulnerable to reprisals of various sorts that they simply
cannot be counted on as an adequate source of reporting. It would
be fine if nursing home patients themselves would write to the various
State agencies and so on, but they are afraid. I think you have
to realize the average age of the nursing home patient is 82
according to the recent study done by the Senate Committee on
Aging. Seventy-five percent of them are women. By definition
they are sick,otherwise they would not be eligible to be in a
Medicaid or Medicare nursing home. A large number of them depend
on personnel of the nursing homes for their most basic functions.
Some must be fed; some must be helped to get out of bed; some even
require help to turn over in bed. These are simply not people
who can risk incurring a displeasure, even of an aide, by making
complaints. There is a great mistrust that their mail might be
looked at. They are afraid to make telephone calls about these
matters, and the fact is that even their relatives and friends

are under similar contraints.
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I think it is not uncommon for relatives or friends
to give substantial gratuities to aides and nurses simply to
encourage them not to mistreat their relatives. So that these
people are not on their own in a position to enforce their own
rights, and so a good inspection system is necessary. For the same
reason, I think the proposed legislation for an ombudsman is vital.

If action is going to be taken to enforce the rights
of nursing home patients, it is going to have to be done by an
outside agency. It is very difficult -- even the class action
proposal,which I would support, requires in most cases at least
one patient to come forward and act as a class representative. I
think one of the advantages you have in New Jersey is that the
Office of the Public Advocate may sue in its own name. If there
is an ombudsman legislation, I would hope that you would include
within it some material or some protection of the confidentiality
so that the ombudsman would not have to reveal the names of patients
from whom the ombudsman has gotten information. Even then it
is not going to be easy for the ombudsman to get information directly
from patients.

Another reform which we think would be very desirable
is public disclosure of the conditions in nursing homes. At
present the Social Security Act requires that the inspection reports
of the Department of Health be made available publicly, but this
is done by filirg them in the Social Security Office. Now, almost
no one knows that they are there. Even if someone would find this
out, it is going to be a very rare person who is actually going to
go down to those offices and go through all the red tape necessary
to see the report. Certainly someone sick and elderly is
unlikely to be physically able to do that when choosing a nursing
home, and it is questionable whether their friends and relatives
are going to do it. Certainly the doctors are not doing it.

We have made some inquiries of Social Security Offices
to find out if anyone has ever looked at these reports, and the
first thing you discover is that the average person working there
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never knows that the reports are there. Those are the people
working in the Social Security Office, and it is very rare that

anyone actually gees in to examine the reports.

What we propose is that each nursing home be required,
first of all, to vost these inspection reports at the nursing home:
to give copies to the patients; and particularly to give copies
to all perspective patients. We would urge also a requirement
in regard to any kind of promotional literature a home distributes.
A nursing home should be required to give a copy of any literature

to any perspective patient or any person asking for information.

We would also urge that a special program be set
up to get this information into the hands of the doctors. The
doctors, after all, in some cases play a major role in referring
patients to nursing homes. They obviously in many cases are unaware
of the conditions in the home, and through the medical societies
and other media the doctor should be made aware that he can get
the information about the conditions in the home at least to the
extent it is revealed by the State inspection reports.

I'd like to save some time for Miss Jackson who may
comment further on what we consider a crucial program for personnel
training. The Senate Committee on Aging just found that 80 or 90 percent
of all direct patient care comes from aides and very little comes
from the actual trained nurses. These people are providing the
care, and are paid very low wages, and 50% are not even high
school graduates. We think there must be a training program for
these people, and that it should be either run by the State directly
or through the educational institutions available in the State, and
adequate in-service training for non-professionals is vital.

One final point that I would like to bring to your
attention, and that is the provision of home health care. I think
we can all realize that many of the aged who are in nursing homes - even

those who are quite sick - still would lead more meaningful, happy
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lives if they were able to live in the homes of their relatives,
children or their friends. A major barrier to that is the fact
that our current financing system makes it very difficult to
obtain the kind of home health care services needed, other than the
doctor's services, outside a nursing home.

There are some provisions in the Social Security Act
which allow Federal sharing. In fact, the Social Security Act
requires that home health care services be made available by the
State to anyone eligible for skilled nursihg care, which, in
New Jersey represents 40% of the total patients. The Federal law
does not require that such home health services be made
available for intermediate care of patients.

However, if they choose to make them available, Federal
reimbursement will be provided at the Medicaid reimbursement rate,
which is 50%. And I understand that the Department of Institutions
and Agencies 1is now considering including intermediate care people
in the home health services. But the entire matter is miniscule.
In 1976, in fiscal '76, I believe the estimate of the Department of
Institutions and Agencies is that 2300 people will be receiving home
health care services as compared with 17,000 in nursing homes. The
cost difference is staggering.

The State nursing home expenditures under the Medicaid
program, State and ¥Federal combined, would be in the neighborhood
of $50 million. The budget, I am informed, for home health care
services is $666,000. Now, I think that is far out of line, in that
a major effort should be made to increase home health care services.
I think the State - in addition to the fact that the people who
are able to take advantage will greatly benefit - will save money
to a large extent. With the cooperation of the patient's family
and friends, the cost of home health services could be less than
the cost of institutionalization.

I have included in my written testimony a proposal
which suggests thet the State can go ahead on its own with a pilot

program of de-institutionalization on a voluntary basis. There
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are a lot of complexities about home health care services under

the Social Security Act, In order to obtain Federal reimbursement,
it is necessary to have available a wide range of services and

a qualified "home health service agency." Those simply do not
exist in many areas of the State. It is quite complex to qualify
for Federal reimbursement. However, we think that the pilot
project could be instituted in which patients are given the option
to go into the homes of friends and relatives.

What we have recommended is that,in order to do this
without any additional cost to the State, these nursing home patients
be paid a sum equal to 50% of what is now being paid to the nursing
home. That 50% is precisely the State's share of the payment to the
nursing home under ‘the Medicaid program, so the cost to the State
would not increase.

The people who take advantage of this would then
have to contract themselves for home health care services. This
would have to be carefully monitored, as a pilot program, to see
that "friends or relatives" are not actually taking advantage of
these people; that is, that they are not taking some aged relative
into their house and not giving them care, and using, say, the
$400 a month that would be paid under such a program. I think
there are many, many people who would take their aged parents
and relatives into the home if they had some funds available to
hire a housekeeper during the day to assist when they are out at
work, and if they knew there would be other services that are
necessary available to them.

Now, this last proposal, I beleive, would require
or might possibly require specific legislative authorization. It
is not clear to me whether the Medical Assistance Act, under which the
New Jersey Medicaid Program operates, would authorize this. And it
perhaps would require clarifying legislation to tie it in with
other income maintenance programs. But it may be possible with

very simple changes to institute such a program.
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Other than this last proposal, everything that
I have recommended can be instituted administratively, without
even the necessity for legislation. However, I think the legislature
should mandate that some of these things be put into effect. They
simply have not beer. done for a long time, and maybe now the
regulatory agencies will begin to move. But such things as
unannounced inspections or proper training programs or public
disclosure of inspection reports, it seems to me, should
appropriately be required by statute.

I would like to take one more minute just to mention
a couple of points that were raised in questions with Mr. Van Ness.
I think Assemblyman Garrubbo raised the question of medication.

It is my understanding that the cost of medication is separately
paid for under the Medicaid program. It is not included in the

flat payment which is made to the nursing home. Indeed, the Senate
Committee on Aging Lkas a special report on medication which indicates
that the problem is excessive medication:; that too much medication
is given to the peatients; many of them are essentially tranquilized.
They also found evidence of kickbacks and excess charges made for

the medication. In some cases there were tie-ins between the
nursing home and the pharmacy. I don't know if that is a problem

in New Jersey.

I might also say the requirement of the consulting
dietician, Senator Dumont, is found in the Federal regulations, and
it is perhpas unfortunate that a dietician chooses to charge $150
for three hours of services. It would indicate the dietician
regards his or her services as valuable as that of a doctor or a
lawyer. But I think that there are substantial diet deficiencies
in many homes; that if a dietician did a job correctly, in fact,
at least nutrition - if not the tastiness of the food - would be
improved.

If the Commission likes, I can answer questions now

or I could let you hear from Miss Jackson first.
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SENATOR FAY: We will hear from Miss Jackson.
0OSsA JACKSON: I have worked as a health professional in
nursing homes, and I have been able to see various sides of the
issue, the patient's side, the staff's side, the professional
staff's side, as well as the nursing home administrator. I have
tried to understand each side of the issue. I have also prepared
a written statement which I assume you probably have a copy of, and
I will try to touch on some highlights of that statement.

First of all, I feel like I am very strongly supporting
the reimbursement formula proposed by Mr. Semmel. But at the
same time, I feel there are certain issues which need to be
looked at regarding nursing homes.

First of all, who are the patients? The patients
are human beings. They are people like you and I, someone run
over in a car accident, someone with a stroke. Most of them are
people with a chronic disease. They are in a nursing home because
they are sick, so naturally these people are not in a position to
complain. I have seen a nurse go around with the inspectors,
and naturally any patient, if asked by the inspector how he likes
the nursing home and the food, with the head nurse standing next
to them, what are they going to say? There is the fear of retaliation,
and whether it is founded or not, that fear may vary from nursing home to
nursing home. I think it is essential to take a goocd look at
the enforcement legislation that is on the books.

There is legislation now which could greatly improve
the lives of the patients, and these are people like you and I. We
could all end up in a ﬁurSing home, and I think that is something
that is very important to look at. I think that the enforcement
legislation needs to focus on the quality of care, not just measure
the potential for care, such as ' taking inventory of equipment or
looking at policy statements which are written. They need to
look at what is actually going on at the home that day, if the
food that is delivered is warm, if the patient's water is within
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his reach, is he strapped in bed so he cannot reach his call
button? I think those are things that need to be looked at

in addition to the written policy statements, in addition to
having good administrative records, good accounting and everything
else.

One thing I am strongly in favor of is unannounced
inspections. I think they should be at night and for the reasons
that Mr. Semmél spelled out very clearly. With announced
inspections nursing homes naturally clean up, . and there is
nothing wrong with that. But the thing that I feel very strongly
about is, what about the other 360 some days out of the year
when the patients feel that there is no one really watching. If
there are no linenrs or there are no clean gowns, who do they turn
to, who can they complain to, who can the family complain to? And
there really seems to be no one in many cases that they can feel
free to complain to without fear of retaliation. And that is
probably one reason why Mr. Van Ness gets so few complaints .
about nursing homes. I am not saying that all nursing homes are
bad. I have seen gcod, quality nursing homes, and it is possible
and it is realistic in today's society, but T think there are
major changes in policies and enforcement of policies that need
to take place.

One thing I found interesting was that in pet shops
in the State of Michigan, they carry out unannounced inspections
to guarantee the quality of care for animals in pet shops. I would
think that the same would hold true for human beings. I think
that is something we should consider.

Also, a recent HEW study done on long-term facilities
announced that part of their study procedure was to use unannounced
inspections, because in this way they could see the normal day-to-day -
operations. And that is essentially what an inspection should be
looking for. At least that is what I have always understood that
the taxpayer -- the inspection agency is guaranteeing that the
taxpayer is getting what he has contracted to get.
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I think also there is a great need to train
inspectors adequately. Conneticut has one program which helps
the inspectors to focus on all the varying aspects, and it is
a good example of an adequate inspector training program. I think
only by having trained inspectors can the inspection reports
serve their functions. They provide valid information not only
to the public,but to the public in the sense that they are consumers.
There is a need to post the reports in the nursing home, but also
I think there is a need to do what Rhode Island has recently done,
that is, mandate by legislation that there be published,either
monthly or bimonthly, lists of the results of the inspection reports
and let the consumer see where he can buy the best nursing home
care. I think it is only fair to make it available to the
consumer, because after all, the consumer, the patient,
that is the person we are really trying to serve. Without this
information I think we are doing a great disservice to them,
to bury the records or to make them accessible legislatively --
realistically we are not fooling anybody.

I think there is a great need to train nursing home
aides. They are the ones who provide the basic care. They are the
ones who are there twenty-four hours a day. Professionals are in
facilities for a very short period of time; or, in the case of
many nurses, they have paperwork, documentation which is needed,
and for that reason, the aide who works with the patient needs
to be prepared to deal with that patient.

I would think one step that the State could take is
define exactly what is adequate nurse's aide education. I mean,
what does a puyrse's aide actually have to know in order to adequately
take care of someone. I feel, as an educator, that you cannot take
someone off the streset, not really knowing what background they have, and
bring them into a nursing home and have a present nurse's aide
take them around and show them what to do - another nurse's aide

with the same qualifications and starting point - how to change
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the beds, how to transfer a patient without dropping him. These
are basic skills which nursing schools teach in two, three and

four years to their students. I think a basic nurse's aide
deserves to be prepared to deal with the patient, because if she

is prepared or he is prepared to deal with the patients, only in
that way can they enjoy their jobs and do the job and deal with

it psychologically. I see many nurse's aides not prepared to deal
with the patients when they are only given a guided tour of the
facility and turned over to take care of a cancer patient or stroke
patient and they can't take it. They will vomit on the spot. They
will get upset and they leave.

You cannot expect anyone to walk into a situation,
especially if they are overworked, and enjoy their job and do a
good job while they are at it.

Also, I think in-service education in many cases is
only on paper, because there isa.staff shortage as documented by
the Senate reports, and in such cases the in-service director,
who usually is an R. N., will naturally become the floor nurse
because the basic medical care is measured more by inspection
reports than the in-service training, which, at the present time
is very roughly defined, if at all. I think that the State can
work out various ways to develop programs such as a six-week
basic course for nurse's aides, so when a nurse's aide enters
a nursing home, the in-service director can work with the person
and provide them with specialized training such as reality
orientation, familiarity therapy and patient seminars to know who
their patients are, their names-- and that's one thing that I
found. In many nursing homes the patients are not known by name.
I don't really understand how anyone can adequately care for
someone if they don't know who their patients are or the basic
problems they have to deal with.

I think only by some kind of basic course can you
have an informed and sensitive staff. I think you can only have

a therapeutic nursing home community if your staff is informed. I'm
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not saying that you should educate nurse's aides to be Ph. D.'s or
even high school graduates. = What I am saying is they should be
prepared to deal with what their job requires them to deal with.
They should know how to put someone on a bedpan: they should know
how to get someone off a bedpan. And I think without that the
nursing home is not functional, and in many cases that is where

it is at today.

I think a lot depends on the administrator. If an
administrator is active and aggressive, it is amazing how inspiring
that can be. Nurse's aides will pull together and will work
hard and will try to learn if there is an incentive. But if there
is not an incentive in the nursing home, then in-service education
becomes very flat and meaningless. If the staff is not
informed, then I think it is impossible to expect them to
identify the disturbed patient, the troubled patient, the
patient with mental problems, the patient who is not adjusting,
because who is going to identify, who is going to point it out?

If the patient cannot speak for himself - which is in many

cases true - that is where you need informed, sensitive staff.
Otherwise, the patient is usually ignored, labeled as senile -
and as someone says, there is nothing we can do for them - or
they are medicated and restrained, and they sit in quiet corners,
and you walk by and you don't even notice them.

Only with an informed staff can you work out such
effective, long-term treatment techniques as work therapy, and
good discharge planning. I think more than anything else we have
to take a look and say to ourselves, what would we want if we
entered a nursing home, and I guess that's where I am coming from.

I have seen nursing homes that work, and I would
like to enter a nursing home that has a bill of rights that is
functional, and one in which there is an ombudsman I can turn
to if I don't understand something, if I don't know what's

going on; and most of all, a nursing home with a reimbursement system
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which will motivate the nursing home to continue to deliver quality
care more than just six days out of the year when the inspections
take place. I guess that is where I am coming from.

SENATOR FAY: Thank you very much.

SENATOR DUMONT: Mr. Semmel, are you reasonably sure
these things you are recommending can be done without having
heavy increases in cost of Medicare and Medicaid? In this State we

started what we call the mini-Medicaid program. After observing
the disaster that was almost created in New York and California by
starting out with Medicaid programs they could not afford,and
watching them cut back, we decided we better do far less here

in New Jersey if we wanted to succeed financially.

MR. SEMMEL: Well, actually, the program we suggested
would not result in any cost increase at all. In fact, I think in
the short run it would result in saving the state money by
reducing the reimbursement paid to some of the nursing homes.
Likewise, I think the initial inspection staff that would have
to be hired would at least pay for itself, if not more, by
discovering more violations which, again, in the short run would
result in a savings.

SENATOR DUMONT: Well, what about the ombudsman
system? Every proposal for an ombudsman - these proposals are
more general than the one you have in mind. Every proposal
that has been before this Legislature in the past several vyears
would create such an office with an initial appropriation of
a minimum of $300,000.

MR. SEMMEL: Well, I think we have -- the State is
spending $50 million on nursing home care. There are 17,000
people in nursing homes. I would not think that an initial
$300,000 to help insure that they get decent care would be
an excessive expenditure.

SENATOR DUMONT: Well, I have a feeling that when
you are talking generally about an ombudsman you are simply -
especially in the case of the Legislature - asking somebody to
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take over and hear the very complaints that the Legislator himself
or herself ought to be hearing and doing something about.

MR. SEMMEL: I am not really sure whether members
of the Legislature are really in the position to take on that
kind of role. As I suggested, it is not simply hearing the
complaints, because it is very difficult--I mean, it is almost
impossible for a patient in a nursing home to reach you in any
meaningful fashion. We need an ombudsman on staff who can go
out and identify in which homes there are problems and then do
what is necessary to enforce the rights of the patients who are
living there. I just don't think that is really the function
of a Legislator.

SENATOR DUMONT: Well, I think it is the function of
a Legislator, perhaps not so much in regard to nursing homes, but
certainly in regard to his or her constituents.

MR. SEMMEL: I think that is true. I think you have
a constituency here that has particular problems of communicating
and making its problems known.

SENATOR DUMONT: Thank you.

ASSEMBLYMAN SNEDEKER: Mr. Semmel, what other states --
have you testified in any other states with regard to nursing homes?

MR. SEMMEL: No, this is the first one. We have just
finalized this program. We are now going to recommend this to a
number of other states. In the course of developing it, I have
talked with representatives of the Health and Welfare Departments
of Conneticut and New York and Vermont.

ASSEMBLYMAN SNEDEDKER: You are familiar then with
other states and other nursing homes in other states besides New
Jersey and the problems that we have?

MR. SEMMEL: Yes.

ASSEMBLYMAN SNEDEDKER: I have no other questions.

SENATOR MARTINDELL: Mr. Semmel, you represent a
group that supported Medicare right from the beginning, but your
group now does nct feel satisfied with Medicare?
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MR. SEMMEL: Well, of course, in relation to nursing
homes, Medicare does not cover general nursing home treatment
at all. It only covers post-hospitalization for 100 days, and
beyond that the patient is then relegated to the Medicaid program.

SENATOR MARTINDELL: You have said that you have more
members from New Jersey than any other state?

MR. 3SEMMEL: That's right.

SENATOR MARTINDELL: Have you heard complaints from
your members about nursing homes?

MR. SEMMEL: Well, we have gotten complaints through
clubs. The National Council of Senior Citizens is a group of
about 3,000 affiliated clubs, and the clubs reflect what kind
of information they are getting from the members and they send
them onto the national office.

SENATOR MARTINDELL: And they are available to us?

MR, SEMMEL: Yes.

SENATOR MARTINDELL: I would like to see them. The
area that I am most interested in on this Commission is the home
health care and alternate care for senior citizens. Would you
suggest different financing for that?

MR. SEMMEL: Well, you say different. For example,
given the budgetary problems of most state governments, I would
like to see more Federal financing, particularly to get you
started. Basically, what you see in New Jersey is typical of
most states. The amount of money spent on home health care is
just a small fraction of what is spent on nursing homes, and I
would like to see more money going into home health care. If
it did, at least a portion of the money being spent directly on
nursing homes by the Government would then go down. So I think
a shift in that direction would be desirable.

SENATCR MARTINDELL: That would take Federal
legislation.

MR. SEMMEL: Well, actually, it doesn't take Federal
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legislation, because they have already authorized home health
care services for anyone eligible for either skilled nursing
facilities or intermediate care facilities.

The State of New Jersey only covers skilled nursing
patients for home health care services. You could administratively
cover those eligible for intermediate care facilities.

SENATOR MARTINDELL: What do you think about the
bill of the Congressman from New York giving $12,000 to each
family who has an elderly patient at home?

MR. SEMMEL: Well, I think that for those families,
both the elderly person and the relative who want to stay together
and not go into an institution, that it is more desirable for them
to stay together, provided they do get adequate health care and
personal care in the home. Whether it requires $12,000 a person
is another question which I really couldn't comment on. But
$12,000 for example is not that much different than what is being
paid for nursing home care in many states. In New Jersey it would
be closer to about $10,000 a year, but there are a number of states
that are now paying $12,000.

SENATOR MARTINDELL: But you do feel that it would
be a definite saving to the State if this program of alternate
health care could be further implemented?

MR. SEMMEL: Yes, I think there would be savings
because any home health care should take into account some
voluntary services on the part of the family or the friends with
whom the person is living; that is, you don't have to finance
twenty-four hour care by someope outside the home. Now it may
be that you have to pay for someone to come in during the day time
when the family is away working , but they are home at night to
take care of the person. I think that kind of cooperation is
important.

I think what we ought to avoid is simply warehousing
sick, elderly people with some relative who pays no attention to
them. In that case. I think nursing homes are better. So, the
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program should be voluntary on the part of the elderly person. There
should be some State supervision to prevent that kind of situation.

SENATOR MARTINDELL: To go back to the earlier
suggestions for inspections, in Ohio, for instance, there was some
evidence or alleged evidence that some of the inspectors were
receiving gifts or payoffs from the nursing homes. How would you
prevent that?

MR. SEMMEL: Well, of course, this is not a problem
unique to nursing home inspectors. I think one way is to distribute,
that is, change the inspectors that go to a particular home, so the
same inspector doesn't go back all the time. TIf patterns begin
to develop that certain inspectors have a very low ratio of
violations, whereas others find many more violations in the same
home, that will give at least a starting point for an investigation
and also would act as a sort of check on that kind of abuse.

SENATOR MARTINDELL: Thank you very much.

ASSEMBLYMAN GARRUBBO: Mr. Semmel, I think that you
may already be aware if not I would like to advise you that the
Department of Institutions and Agencies of our State already has
to an extent a home health care program, and is considering its
expansion, and I think that is a very worthy alternative to the
institutional care that has thus far seemed to be more acceptable.

The problem, I think, seems to be one of education
of the relatives, and also an offer of inducement to them to
undertake a burden that they may otherwise be unwilling to undertake.
As a Legislator who has prepared three bills for introduction that
would, one, recite the civil rights of residents of nursing homes;
two, create an offize of ombudsman; and, three, provide for
unannounced inspections, I find very little in your comments that
I can disagree with, because they have been very complimentary
to the things that I have proposed.

The thing, however, that you said that seems to be

realistic or unrealistic - I'm not sure - is the frequency of visits.

42



You suggested that unannounced inspections take place at least
every other month.

MR. SEMMEL: That's correct.

ASSEMBLYMAN GARRUBBO: I feel like a piker in that
my bill provides that they would take place twice a year unless
in response to a complaint. Have you determined this frequency
based upon New Jersey's specific need in terms of numbers of nursing
homes, numbers of problems detected;and so forth, or is this an
arbitrary selection?

MR. SEMMEL: No, it's not arbitrary in the sense that
it is not based on any special characteristic of New Jersey. In’
other words, it is not arbitrary in the sense that if you get long
periods between inspections the home has quite a bit of time to
relax. They may not know the exact day when an inspection is coming,
but they know that within the next four months it is unlikely
there will be an irspection since they were just inspected.

So I think a higher frequency for that reason alone
is desirable. I was told by the Department of Health in Conneticut
that they have a minimum inspection period of six times a year.

Now, the inspectién does not have to be as broad each time as the
annual visit which is required, in which extensive information

is filled out for HEW. A follow-up inspection could be
done, for example, by one person, so they would nmot take that much
time and personnel.

ASSEMBLYMAN GARRUBBO: I would think that, with the
staff of the Department of Institutions and Agencies now making
inspections and the Department of Health now making inspections,and by
consolidating those forces, that we would certainly be able to
increase the frequency of inspections. I don't know if we could
reach the point of every two months or six times a year, but your
suggestion is worthy of consideration.

For comment in response to Senator Dumont's question

about the ombudsman program, the proposal that I have made would
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call for the use to such extent as is practicable by volunteers,

preferably over the age of 60, as they may better relate to the

problems of nursing home residents, and that together with staff

in the present departments may be able to accomodate the problem.

But it is not only to visit but also to consult and counsel .

nursing home residents, and I think that may be part of the point

that you were making. .
Miss Jackson, may I ask where you were working in

nursing homes?

| MISS JACKSON: I worked in three nursing homes in the

state of Michigan.
ASSEMBLYMAN GARRUBBO: I am asking this question

for the assistance of fhé Committee, rather

than any commentary on your testimony. We receive so much in terms

of generalizations of the industry as a whole, whereas our concern

is not only with that but also with the specific conditions in

New Jersey. Is either of you aware of any specific problems or

specific complaints , or specific violations in nursing care facilities
in the State of New Jersey that corroborate the presence of other

general charges?

MISS JACKSON: Well, I think--just to answer very
briefly, I don't think that New Jersey is any worse off than any
other state, but in the same way, from information that has been
presented to me through conversations with people in this State
and written information, I don't think they are any different
than problems nationwide. I don't know what Mr. Semmel would
comment about that.

MR. SEMMEL: I reviewed about 100 of the inspection
reports that the Department of Health has filed with the ﬁepartment
of Health, Education and Welfare specifically on New Jersey, and
there is a variety of different violations. Essentially what
I reviewed was the background data for the chart which accompanied
the proposal that Mr. Van Ness gave you this morning which details

the various categories of violations which were found most frequently.
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The Senate Committee on Aging estimated that 50%
of the nursing homes in the United States were sub-standard. If
New Jersey were twice as good as that, it would still mean that
25% of the nursing homes would be sub-standard.

ASSEMBLYMAN GARRUBBO: Well, perhaps the question is,
where does the burden of proof lie? I am somewhat reluctant to
accept condemdation based upon generalized statistics, and I
am not suggesting that you are offering the condemnation of
the industry in New Jersey.

You raised another point about the sufficiency
of the reimbursement rate. Do you suggest that New Jersey consider
an increase in its reimbursement rates to nursing homes?

MR. SEMMEL: Well, I think that adequate, decent
care could be given at the current rate. If costs generally,
and if health care costs in particular continue going up, then
the rate will have to be increased. There is no question about
that. I think at present the rate is high enough so that
good care could be provided. It is certainly not too high.

I think nursing homes can make a fair profit at
the current rate and still deliver good care, but they are not
going to make extraordinary profits at the current rate if they
deliver good care.

ASSEMBLYMAN GARRUBBO: The deficiency rating system
might - if it causes a reduction in the payment to the nursing
homes - result in a restoration of proper services or an elimination
of deficiency. It might also, however, suggest other alternative
deficiencies to offset the laws. Have you found that to be an
experience in some instances?

MR. SEMMEL: I can't say I found it as an experience.
I can say that we recognize it as a danger. The only way to offset
that is through an adequate inspection system, and ultimately, of course,
through the possibility of closing. We are not suggesting that
youabolish the notion that a license be revoked. If deficiencies

are discovered and the reimbursement rate is reduced, and they
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are the kind of deficiencies which are serious, and if they are
not corrected over a period of time, I think eventually a license
revocation is appropriate. That perhaps will give us some
protection against the kind of thing you have suggested.

ASSEMBLYMAN GARRUBBO: Thank you very much, Mr. Semmel.

SENATOR FAY: Mr. Semmel, as the National Council
of Senior Citizens, do you have state officers and county officers?
Is that the way your organization is set up?

MR. SEMMEL: There are state officers or state members
of the board of governors of the organization. I would be happy
to give you a list.

SENATOR FAY: What I would like to explain to both
of you and to all your officers is that this is a continuing
study. 1In January I intend to resubmit the resolution to keep
this Commission alive for at least two more years. We have tried
to get a permanent staff to work with us. We are at the very
beginning stage at this point, and your report has been a major
contribution so far. There has to be this continuous activity
going on. We do want to have a direct liaison with you on the :
national level and most certainly with the state and local people
so they can report directly to us. We need this kind of
contribution. We would like to know what improvements are needed
without legislation.

We intend to hold meetings around the State, so we
can try to go where many of the complaints have been coming from,
not only in nursing homes but also in senior citizen housing and
boarding homes, We have not even scratched the surface
vet. This is just the first inning of a long, long ball game.

What I am trying to establish with you and your national and state
organization right now is the fact that you are a major part of our study,
a major area of input.

Too often we ignore the very people involved when .

we are making studies. It is not an academic thing as Miss Jackson

pointed out. We are talking about millions of people, and thousands
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of these people are citizens of ours. From your national studies
have you found anything close to the ideal situation? One

of you mentioned Rhode Island and Conneticut. Are there any
states that are way ahead of others in implementing these
improvements and reforms?

MR. SEMMEL: I don't really know if any state is
particularly far ahead of the others. I think there is a variance
throughout the states.

SENATOR. FAY: With every third witness we run into
this Federal wall, the Federal regulations and the Federal
bureaucracy. Have you met with the Moss Committee yet with
regard to recommendations of changes in law, administrative
and formula changes?

MR. SEMMEL: We have consulted with the staff counsel.
We have also discussed_ this with various different agencies within
HEW. I think in most of these areas the Federal regulations are
not a bar at all. I don't think the Federal government has done
enough, but they are certainly not a bar for effective enforcement
by the states.

SENATOR FAY: In regard to the training programs
which you have proposed, are you talking about training programs
for administrators, and staff people, and then another
training program for the aides themselves?

MR. SEMMEL: We were primarily directing ourselves
to training programs for the aides and orderlies, although Miss
Jackson might want to say something about training programs for
administrators.

MISS JACKSON: I think what we were trying to get
at is the professionals who enter the nursing homes, the nursing
home administrators, the physical therapists and L.P.N.'s, they
all have licensing requirements. They are controlled as to the
qualifications of people who enter. Whether they are
adequate or not is another story. But as to the nurse's aide, at

the present time, there is no true definition of what basic
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information this person should have in his grasp before he

enters the home, and there is really no effective mechanism because
of costs and because many nurses are not trained as educators -- the
resources such as libraries, speakers, films and books which are
needed for a basic, short-term course, a basic introductory course
on how to deal with patients as a nurse's aide is just not

available at the present time.

SENATOR FAY: Have you evaluated the in-service training
programs that now exist? Has there been any evaluation there?

MISS JACKSON: Well, the initial reaction there from
what we were able to observe is that it depends a great deal on
the nursing home administrator. If the administrator is active and
concerned, then this is generated to the staff, and they will know
that there is a gcod effort being made not to understaff. But the
only thing is, even in that situation, an in=-service director might
not be able to teach someone how to turn a patient or how to get
a patient out of bed, or how to feed a patient. Which also means
she cannot deal effectively with such things as sensitizing the staff
to psychological problems or special environmental kinds of things,
so the nursing home can become a therapeutic community.

If she has to deal with the basics of how to get a person
off the "john" and teach the aide how to do that first -- there has
to be some criteria for the kinds of education a basic nurse's
aide should have. Now, where the education comes from ~-- it could
come from the nursing home. At the present time, because of the
problems of cost znd skill and manpower, it is not available.

SENATOR FAY: You mentioned the state of Conneticut.
Did you study or observe the state of Conneticut's training program
for these aides?

MISS JACKSON: Not particularly. The state of

Conneticut has several other outstanding things they have done,
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such as define a ratio of staff to patient, and‘sb on and so forth.
I did not take a look personally at the Conneticut program in
relation to nurse's aides, but in the area of inspector training,
and in other areas, they have defined criteria.

SENATOR FAY: Did you recommend in your report
that community colleges and/or the local high schools and vocational
schools could or should move into this area of training aides.

MISS JACKSON: Yes. I think they could adequately --
in fact there are pilot programs in various communities across
the country. I know there is one program in Plymouth, Michigan,
which does provide basic nurse's aide training as part of the
high school vocational program. I think there are experiments
in various places to provide the basic education for nurse's aides.

SENATCR FAY: Have you been in contact with the
national or state nurses association to cooperate in this kind
of program with regard to training and educational requirements?

MISS JACKSON: I don't think either of us has
been formally in contact, but in talking to nurses in general
and other professionals, I don't see where there would be a
problem in that area.

SENATOR FAY: That is one thing I would like this
Commission to do, contact the officers of the state nurses
association and give them this particular project. They certainly
should be able to come up with a training program of some sort.

I wan: to thank both of you again. Are there any
further questions from the Commission?

SENATOR MARTINDELL: I was just looking, Mr. Semmel,
at your attached deficiency report. Did you prepare that
document?

MR. SEMMEL: We did prepare that report, generally.

SENATOR MARTINDELL: In New Jersey, are our reports

similar to those of other states?
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MR. SEMMEL: Yes. The Department of Health uses
the standard form prescribed by HEW, which every state must
use once a vear for an annual inspection. Of course, the state
is free to supplement that with additional information.

SENATOR MARTINDELL: I notice that the ratings go
from four to forty-four. Four, I imagine,is very good. What
is acceptable?

MR. SEMMEL: I don't think there is really any number which
is the answef. A deficiency could range anywhere from a light
bulb being out on an exit sign to some very serious unsanitary
condition. I suspect that when you have a very serious
unsanitary condition you have a lot of other deficiencies too.
I don't think it would be fair to say there is any particular
number of deficiencies on this kind of questionnaire which
relates to quality.

SENATOR FAY: 1Is the life safety category a much
more serious category?

MR. SEMMEL: Well, of course, life safety is related
entirely to protection against fires essentially, and life safety
is a peculiar thing to try to estimate. 1In the daily lives of
the patients, life safety code has no meaning. The life safety
code operates only when you have a tragedy of fire. Again,

a life safety violation might be a light bulb out in an exit
sign or it might e the fact that they don't have a sprinkler
system. Each one of those would show up in numbers as one
violation.

SENATOR FAY: Wasn't one of your recommendations
that -- I would conclude that you are looking for a broader,
more detailed, specific evaluation report. The evaluation
reports themselves are insufficient ---

MISS JACKSON: Well, what we are asking for and
what we are recommending is that the national report and the
life safety code and so on and so forth is avgood basic start,

but there is a need to supplement that with a patient evaluation,
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a practical look at what is quality of care based on its definition.
And I think that is difficult to define, but HEW in the recent

study that I quoted in my paper did proceed to use a patient
evaluation form which tried to get at some of the basic things

such as what is quality care, what is a clean patient I mean,

how do you define that; is the patient clean: does he have body
odor? I think in addition to looking at important things like

fire safety you also have to look at what actual care you see

before your eyes and document that.

SENATOR FAY: Are you saying a deficiency could be
anything from a figﬁtwgulb being out to a man or woman coveréd with
bed sores? Do all these things fall into the category of a deficiency?

MR. SEMMEL: Yes, they all fall into the category
of being deficient. That is why this chart you have is only
minimally informative. You will have to go back and look at the
reports to see what was particularly a problem in an individual
home.

SENATOR FAY: Are all these reports available
to the Commission and to the public?

MR. SEMMEL: Yes, they are all available. They are
at the Department of Health. They are at the Social Security
offices.

SENATOR MARTINDELL: They are not publicized, though.

MR. SEMMEL: They are not publicized, no.

SENATOR FAY: This has been a recommendation which
has been consistent right along, the absolute need to publish
reports, detailed reports, and the absolute need to post them. The
individual patient and the family should have this information at
hand before they sign the contract.

MISS JACKSON: But I think equally important, the
information is short and concise enough that it is understandable.
It is written in lay language so that it is clear what exactly

is going on, and we won't wrap up a nursing home that has abuses
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inside a lot of fancy words, so that nobody really understands
what is going on.

SENATOR MARTINDELL: Have you any opinion on the
relative care given by non-profit homes as against proprietary
homes?

MR. SEMMEL: I will start out by saying that there
are proprietary homes that give very good care, and there are
non-profit homes that give very poor care. The National Council
of Senior Citizens overall has found that the quality of care
tends to be higher in non-profit homes. Although we have not
advocated the total abolition of proprietary homes.

SENATOR MARTINDELL: I was told by a friend of mine
who was head of the Division on Aging that it is very difficult
to get community involvement in the proprietary homes, because
they feel they are being exploited, and that a great protection:
for patients would be for friends - like pink ladies - to go in
and work with the patients.

MR. SEMMEL: You do tend to find more of that in homes
run by particular religions. -

ASSEMBLYMAN GARRUBBO: Just one question. The deficiency
rating structure, is that in effect in any state in this country?

MR. SEMMEL: That is not in effect, as far as I
know, in any state. Conneticut has what they call the bonus
system, which theoretically started on a base of complete compliance
with the law and then gave bonus points. I have some doubts whether --
something like 90% of the nursing homes in the state were receiving
the maximum rate, that is, the maximum bonus rate, which led me
to believe that the system wasn't operating too well.

SENATOR FAY: I want to thank both of you very, very
much. We will be in contact, and we will be meeting with you
again as the year goes on.

MR. SEMMEL: Thank you. We will send you the names .
of the New Jersey members. I think that ongoing legislative

supervision is certainly desirable.
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SENATOR FAY: Thank you. We will now take a luncheon
break. We will go back into session at two o'clock.

(Prepared statement of Mr. Semmel begins on page 79x
in the appendix.)

(Prepared statement of Miss Jackson begins on page 97x
in the appendix.) '

LUNCHEON RECESS
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Afternoon Session
SENATOR FAY: I will call the session to order.

The first witness this afternoon will be Gerald Reilly,
the Director of the Division of Medical Assistance and

Health Services, Department of Institutions and Agencies.

GERALD REILLY: Senator and members of the
Commission: I appreciate this opportunity to come again
before you to discuss nursing homes in New Jersey and

our program. This time I have not prepared a written
statement for presentation. I thought it would be more
productive if I reflected and commented on many of the
excellent ideas we heard earlier this morning, both to
give you my assessment as to their merit and validity and
also some analysis of where we stand with regard to these
comments and recommendations.

One general comment is that much of the testimony
we heard today and last time related to people who are
deeply concerned about nursing homes, oftentimes from a
national perspective, and quite naturally they focus on
problems because otherwise they wouldn't be interested in it
and be part or a movement to correct possible abuses.

But I have the feeling that sometimes, and understandably
so, they are not completely familiar with the system

in New Jersey. Many of the things they recommend in the
way of reform, I find myself almost being in a "me too"
format in agreeing, although in a number of important
areas, I think we have in whole or in part systems in
place that meet some of the criteria and I want to talk

a littlg bit about that. This is not to say that we don't
candidly admit to problems. Any large system has problems
and any large system has many opportunities for improve-
ment and enhancement. And I think this Commission has been
the crucible and fulcrum for focussing a lot of attention
and helping us to move issues and ideas that perhaps

otherwise would have been slower to come to pass in the
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absence of such a forum.

I would like to talk a moment about inspections,
which received attention from Mr. Van Ness and Mr. Semmel
this morning, and the suggestion that once-a-year inspections
and announced inspections were certainly not sufficient.
With regard to the 17,000 patients in the Medicaid program,
we have a patient assessment system wherein nurses, in
some cases physicians, and in some cases social workers are
visiting patients on a regular and frequent basis unannounced.
The purpose of this visit is three-fold. One is the
federal requirement for utilization and review to see that
the patient actually requires the care being provided.

ASSEMBLYMAN GARRUBBO: Did you say unannounced?

MR. REILLY: Unannounced. The second is to assess
the care being given the patient. Third is an over-all
look at what 1i1s going on in a facility. This is not in any
way similar to a full-scale,in-depth Health Department
Licensure and Survey visit. It is for a different purpose.
But because it is for a different purpose, it happens far
more frequently. I think it is safe to say that each home
in the State that is in the Medicaid program is visited
at least monthly and most more often.

This i3 something I think we in New Jersey are
particularly proud of because in many states the federal
utilization review requirements are met simply by a paper
certification where no one actually visits the patient
and personally assesses the care. It is done on the basis
of charts, etc. - a paper certification. We don't do that
in New Jersey. Next year, we expect to do 45,000 such
assessments.

The Senator stole some of my thunder by announcing
yesterday before the Gerontological Association meeting
that the Division was moving to a system of some off-hour
visits by our physician staff and nursing staff. What we

propose to do is on a random basis visit homes around the
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State in evening hours and on weekends on a relatively
small scale, essentially random. There may be some
visits where we are having particular difficulty with a
home. I think that it is our expectation that in most
instances the kind of care we discover being rendered
at 2:30 P.M. in the afternoon will be the same kind of
care we discover being rendered at 11:00 P.M. in the
evening.

What we are talking about essentially ia symbolic
presence, a presence that I think would be reassuring to
patients and to families, and I think that most of the
long-term care facilities in the State would welcome this and
be very supportive of this step. It is not going to be
a full-scale inspection. It is not going to be even the
normal patient assessment because there are certain
things that go on during the normal business day that
would not be available. It is simply a "look-see" with
people who are familiar with the facility and,to use one
of our physician's definition of it, that they are there to
use their clinical smell and understanding of what should
go on to assess what is happening. This will be starting
this month. '

The question of ombudsmen also came up. I think
that we are very supportive, although I haven't read the
Assemblyman's particular bill, for the concept of ombudsmen.
I think I should point out that,among our 24 Social
Workers who currently are doing work in nursing homes,
one of their functions is an ombudsman role. However,
they do other things. So I don't see any possible con-
flict with a Public Advocate-based ombudsman being supple-
mentary to the activity of our Social Workers. The
social work program is new this year and it is not fully
staffed. We have 33 positions presently authorized.

As I say, 24 or 25 are now filled. But we see no duplication
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there. I think this is a particularly vulnerable population.
There are more than enough troubles to go around and
different people taking a "look-see" at different times
I can't see would be harmful at all. And I don't think
homes really would object very much to this notion of
inspections and visits at various times. I think they
would support it.

I was particularly intrigued with the proposal
for a quality assessment system that we could quantify.
I think this parallels very closely work we have been
doing in attempting to quantify our patient assessment
system, the outcome of which would be a numerical rating
which one could apply to a particular nuring home. It
would enable a nursing home to compare itself to others
and itself to itself in prior rating periods, and it
would form the basis for us to have some objectively based
incentive system to encourage quality care.

I haven't read in detail the report submitted by
Mr. Van Ness and worked on by Mr. Semmel. But I am
somewhat cautious about the notion of negative incentives
because I am concerned that the negative incentive
might somehow or other be reflected in less than excellent
patient care if you are going to withdraw cash-flow from
a facility. I am more interested in positive incentives.
Positive incentives carry a price tag and I understand
that. If we are going to talk about negative incentives,
I would have to see them very carefully circumscribed and
controlled, for example, if you would only talk about the
possibility of a negative incentive with regard to
administrative salaries for the higher echelon adminis-
trators. But I think I would rather see it go in a
positive direction. It has been recommended in the SCI
report, for example, that we withhold funds where people
have life-safety deficiencies. Our thrust has been to

encourage people with life-safety deficiencies to correct
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them and to reflect the cost of that correction in the
rate. Negative incentives are very difficult. But I
think the report has a good deal of merit and is going to
be very helpful to us.

The notion of home health - this again is an area
we are extremeiy interested in, but not as a panacea for
nursing home beds and the requirement for nursing home
beds. I would expect ten years from now the demand for
nursing home beds will have increased by at least half,
and possibly doubled. If we are very creative in the use
of alternative care, we can reduce that growth somewhat;
but we are certainly not going to eliminate it. The
absolute need for more beds is going to continue, which
makes this effort even more important.

It was, I think, very correctly pointed out that
the enforcement options available to the agencies are
limited. As for ourselves, we can withdraw our patients
from a facility if we find we are having difficulties.
That obviously is a finite option as beds are very, very
scarce - very, very tight. What we have recently
promulgated as policy is that,if we find a facility out
of compliance with our standards, we limit admissions:
we will not permit any new admissions until those deficiencies
are correctad. Again this is not a perfect answer,

I think some balance of intermediate steps, as called for
by Mr. Van Ness and Mr. Semmel, is the direction we ought
to go. To do that, we have to have some objective
measures of assessing what is going on. I think, working
with people in the Health Department, we could make a

lot of progress here.

I appreciate the opportunity to speak a litéle bit
out of order today. I was going to speak later and I
know that we are going to have some discussion of the

SCI report. I would make a few comments on the SCI report.
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We have shared in detail our thoughts on the report
with Executive Director Holstein and we expect to have
further dialogue with him on the report.

I think that one fundamentally valid point made by
the Commission is the fact that New Jersey did rely upon
a schedule of imputed rentals that was developed in
New York State and which New Jersey did not independently
verify. I think that some other findings of fact
in the report were in error and we so informed the Com-
mission as to our belief. But I think it is really not
too productive to talk about whether their arithmetic was
right here or there. I think their fundamental point
was a valid one and something we are moving to correct
in terms of revising our imputed rental schedule.

The implication from their report that the New
Jersey system was a mere image of New York's is an unfair
one. And I think a careful reading of the report will
find that they never said that. Some others have said
they said that. I think our New Jersey system is a very,
very comprehensive and sophisticated cost reimbursement
system, based upon reasonable costswithin administrative
ceilings.

I was very happy to hear Mr. Semmel comment this
morning that, as an outsider, in his view the New Jersey
system was not susceptible to the kinds of overcharges
that characterized the New York situation. I recognize
that that is not saying our system is without fault. I
think we are moving to correct some of the fault, prin-
cipally this notion of an independently-developed
imputed rental schedule. We think that some bench mark
is needed to assess the value of real estate and I think
we can do a better job of developing such a bench mark
other than accepting that which was developed in another
state, which has not been demonstrated to be valid or

invalid, but that is reason enough for us to go into a
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crash program to revise our schedule, which we are now
doing. But we believe that some measure of value

of real estate that can be easily administered and fairly
enforced has to be developed and for that recommendation we
are grateful to the SCI. We think that there is a good
deal of validity to it.

I would welcome questions. I could go on for another
forty minutes in commenting, but it would be more productive
to have some dialogue.

SENATOR FAY: Senator Martindell.

SENATOR MARTINDELL: Mr. Semmel suggested that in
order to aveid the problem of inspectors being corrupted,
they could be changed, different inspectors going to
different homes. Are you doing that now or do you plan
to do it? /

MR. REILLY: I would defer to Mrs. Hanna, our Chief
Nurse, as to whether we rotate the inspection teams on a
systematic basis.

MS. PATRICIA HANNA: Yes, we do. Our nursing staff,
of course, is assigned around the State according to where
our recipients are located. But we have not on a regular
basis, say, every three months or so changed them; there
are positive factors and there are negative factors in this.
Of course, if you have nurses that get very familiar with
the facility and with the patients, sometimes it is not
the best thing to do, to move them out. But we do change
them around as often as we feel is necessary.

MR. REILLY: The nature of our visits is somewhat
different than a full-scale licensure and survey visit with
all the formalities associated with it. I understand your
point and one always has to be concerned about that when
you are making decisions that do reflect reimbursements.

SENATOR MARTINDELL: Are your records of inspections

open to anyone? Could I, for instance, send somebody in
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to look at a2ll your records and get copies of them?

MR. REILLY: Yes.

SENATOR MARTINDELL: At any time?

MR. REILLY: Yes. The only prohibition is that we
cannot divulge a recipient's name. We have to protect
the confidentiality of the recipient. The only other
prohibition is: If there were some ongoing investigation
relative to a home, particularly with reference to the
Attorney General's Office, they have the right to seal
the records. Other than that, it is all available.

Our periodic medical review reports, as was talked
about this morning, are submitted to the federal government
Social Security Office, etc. We do not currently have a
requirement that the homes display them.

SENATOR MARTINDELL: But you could without extra
legislation?

MR. REILLY: I think we could administratively. I
think a legislative mandate would certainly not hurt.

SENATOR MARTINDELL: Getting to a question again we
were discussing, that of alternate care, if the patients
are transferred from a nursing home back to their homes
or perhaps to sheltered homes, do they lose the federal
funds - do they lose Medicaid?

MR. REILLY: Well, are you speaking about Mr. Semmel's
proposal for a pilot program wherein we would subsidize
the family?

SENATOR MARTINDELL: Yes, or hopefully, if it worked
out, that it could then be expanded.

MR. REILLY: I think unless he knows of specific
federal legislation that would permit that, you would
run into the difficulty right now, if the State on its
own did it, of whether the Social Security administration -
let's say it is a SSI person - would count that as income
and that income thus make the person ineligible. There are

lots of snares you can trip into when you try to do things



that seem to make a lot of good sense.

SENATOR MARTINDELL: I know there are. That is what
concerns me.

Thank you.

ASSEMBI.YMAN GARRUBBO: I am pleasantly surprised
to hear that you make as many visit and inspections as you
say you do. I was unaware of them before you told me of
them a little bit earlier. However, with regard to
those inspections, do you think that those are the type of
sufficiently in-depth inspections to evaluate health care
services being provided to residents of these homes?

MR. REILLY: Not in the total sense.

ASSEMBLYMAN GARRUBBO: What more should be done?

MR. REILLY: I think if we only were doing our
patient assessments, we would have a faulty system. I think
in concert with an in-depth Department of Health survey and
licensure visit, they do constitute a reasonably good
package.

Speaking personally - I don't want to speak for
the Health Department - within limitations of resources
and man-power, I think it could not but be helpful if
they had more frequent visits than the once-a-year basic
licensure anad inspection visit. But I don't know that our
nurses' going in ought to do anything more when they go
in. They have a fairly full mandate right now. I think
they do that job fairly well. But I think different people
looking from different perspectives are very helpful.

ASSEMBLYMAN GARRUBBO: You uncover, I suppose,
certain deficiencies and certain shortcomings in your
examinations or inspections. What do you do with those
comments or complaints when you find them?

MR. REILLY: There are two kinds. There are comments
and complaints that relate to our primary function of
patient assessment - patient care - which are handled

within the Division by discussion with the staff of the
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facility face to face with our physicians and nurses

to attempt to get them corrected. When a periodic medical
review is done, there is a litany of the problem areas

and the requirement for a plan of correction to be sub-
mitted, I believe, within two weeks. 1Is it two weeks?

It is 30 days within which the plan of correction must

be submitted, which must be reviewed, etc. But here

again you run into the barriers of what options are
available to an agency to really enforce.

I think there are occasions when deficiencies
persist and the staff can get somewhat frustrated with it.

The cther kind of problem is one which is within
the Health Department's realm.

ASSEMBLYMAN GARRUBBO: You refer it to them, I
suppose.

MR. REILLY: It is referred to the Department of
Health.

ASSEMBLYMAN GARRUBBO: What kind of a complaint-
intake mechanism does the Department of Health have, if
any?

MR. REILLY: I think that would be best addressed
to the Department of Health.

ASSEMBLYMAN GARRUBBO: Do you know?

MS. HANNA: They have a surveillance team.

They have staff now that are assigned just to that. I

am not sure how many people are assigned to this unit.

But all the complaints that are sent to them, they investi-
gate.

ASSEMBLYMAN GARRUBBO: You say they are investi-
gated?

MS. HANNA: They are now, yes. They always did
investigate, but they have not had the surveillance
team for more than a few months, I believe.

ASSEMBLYMAN GARRUBBO: One of the things that

concerns me is the press release that we saw issued by
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the Department of Health yesterday with regard to the
problem with the Park Avenue Nursing Home in East Orange.
In January of 1975, certain shortcomings were detected
and, here on May 1, there is finally a reaction, three and
one-half months later, to that condition by a change in
status of the license to a provisional status. Do you
find that kind of time lag occurring there or am I mis-
reading that press release?

MR. REILLY: I think in any administrative agency
taking action, there is going to be a certain amount of
time elapse. There just has to be in terms of due process, etc.
I think Mrs. Hanna and Dr. Erlichman can respond to this.
But it is my impression there have been complaints in the
past that the department was slow to respond to complaints
forwarded to it by division staff. I think that in recent
months there seems to have been much more responsiveness
and I suppose they are providing more resources to this
problem.

ASSEMBLYMAN GARRUBBO: I don't want anyone to
consider my comment to be a condemnation because I am
truly asking whether or not this is a misreading on my
part or whether it, in fact, took the Department of
Health three and one-half months to react to their resurvey
in January of '75, which implies a prior survey disclosing
the same problem.

MR. REILLY: I can only respond in a general way.
The Health Department could respond to that better than
I as to whether that is a normal processing time or
a reaction to a resurvey or not. I don't know.

MRS. EANNA: Could I speak to that? If this was
- and I am not sure exactly what it was -- but if this
is a post certification visit - if they went and did
their survey - the facility has 90 days in which to cor-
rect the deficiencies. So if this was a post certification
visit, it would not be unusual. But if it was a followup

of a complaint, I would suspect that there is something
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that we don't know there.

ASSEMBLYMAN GARRUBBO: That is possible.

MRS. HANNA: Very often, a facility will correct a
deficiency, but maybe you go back a couple of months later
and it is there again.

ASSEMBLYMAN GARRUBBO: That may be the answer.

The release, however, says, "The New Jersey State Health
Commissioner, Dr. Joanne Finley, announced today that

the Department of Health proposes to reduce the license
of the Park Avenue Nursing Home, 140 Park Avenue, East
Orange, from full to provisional licensure. In a letter
to Miss Maricn Warner, administrator, Dr. Finley advised
that the provisional licensure would go into effect on
May 29 unless the nursing home requests a hearing on

the matter. The provisional licensure would allow the
facility three months to correct deficiencies noted," -
that may be the three months you are talking about -

"by inspectors from the Department of Health's facilities,
survey and licensing‘program. In a resurvey of the
nursing home on January 15, inspectors noted an absence
of prior training programs; insufficient dietetic personnel
on duty; improper administration, control and labelling
of medication; incomplete medical records; and violations
of the life-safety code. 1In her letter, Dr. Finley
stated failure of the nursing home to correct the deficiencies
by August 31 will result in a request for the issuance

of an order rto show cause why your license should not

be revoked."

It would seem that the 90 days that you are
referring to commenced as of yesterday and that this time
lag between January 15 and May 1 perhaps may be an admin-
istrative problem and not a 90-day time within which to
correct.

MS. HANNA: I think we would need to have more of
the facts before we could comment on that.
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ASSEMBLYMAN GARRUBBO: My only question of you is
whether or not you find that to be representative or
typical of the Department of Health's problems. It may be
understaffing or what have you. Are you in a position
to tell us?

MR. REILLY: I am really not equipped to comment
on their problems. I know they have had a recent re-
organization. It may be a function of reorganization. I
don't know whether that is atypical or typical.

ASSEMBLYMAN GARRUBBO: That answers my question.

SENATOR MARTINDELL: I have been informed that
upwards of 40 percent of patients in nursing homes do not
need skilled nursing care and yet it is my impression that
the nursing homes get more money for skilled nursing care
when the patients are in on that basis. Is that a fact?

MR. REILLY: Presently, I think the figure is about
10 percent.

SENATOR MARTINDELL: Ten to 14.

MR. REILLY: Ten to 14 percent are at the
SNF level, skilled nursing facility level. About 60 some
percent are at the intermediate care A and the balance,
whatever that comes out to, are at the intermediate care B
level.

SENATOR MARTINDELL: And do they get different
amounts of money?

MR. REILLY: Oh, yes. There are different admin-
istrative ceilings for the various levels. But the original
statement tha= 40 percent ---

SENATOR MARTINDELL: Upwards of 40 percent was
what I was informed.

MR. REILLY: No, I think the break is about 10
to 14 percent are in skilled right now. But a person
in SCF A also needs a certain amount of skilled care, not
as much; and a person in B gets skilled nursing care, but

not as much. So they all need skilled nursing care to
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one degree or another. It is a matter of how much.

SENATOR MARTINDELL: But you do base your costs on
these variations?

MR. REILLY: Yes.

SEN2ATOR FAY: Barring a coup d'etat, we are going
to be together for at least three years working on these
problems. These questions that I am going to pose to you
are fundamental and basic, but they are for the record
for this Commission, for the legislators and for the
public.

One thing I would like to know relates to the
series of quesions that Assemblyman Garrubbo just went
through. Can't this be alleviated, if not done away
with, this constant overlapping between the Department of
Health and the Department of Institutions and Agencies?

I would hope that this isn't the norm, that a place that
was marked cdown with so many deficiencies in January is
told to hurry up by August. If that is the status quo,

I think we have to repudiate that right now and determine
exactly what we are going to do about it. I am hoping
you, Dr. Finley and Commissioner Klein will get together
and do something about it. This is a major area that is
screaming for attention. Our conscience demands that

the inspecticn procedures be changed.

Are there that many legal barriers? Are there
that many bureaucratic barriers that we cannot correct
this in the near future for everybody's sake? I know
that some of the nursing home operators have come
forward and said that there is too much red tape and
there are too many people coming in for this. That may
be a valid complaint on one side, On the other side,
we have people's mothers and fathers in an institution
which was told in January it has 40 deficiencies, some

of them major, involving health care, personal care,
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cleanliness and medical care. Then they are told that

we are hoping by the end of August this is going to be

improved, not even done away with. How would you reply
to that kind of a situation?

MR. REILLY: Again we are talking about the
Health Department, but we can abstract that to any group
of agencies.

SENATOR FAY: Right. I would like to see the
Health Department and your department come together and
ask: How can we improve (a) the method of inspections,
(b) the number of inspections, (c) the followup of
inspections, and conclusions, without waiting eight
months?

MR. REILLY: I think you could probably find
places totally within our own mandate where we were as
slow to act as the Health Department in this particular
instance. I am not finding fault with the Health Depart-
ment. It is not uncommon for people within State agencies
not to talk to one another, sometimes even within the same
department and even within the same division.

SENATOR FAY: That is reassuring.

MR. REILLY: It is not uncommon. Really the
exception to that norm is when people from various agencies
work together on a team or a task force orientation. I
think if ever there was an issue that begs for that
kind of cooperative effort, this is such an issue. We
are by law mandated to deal with various aspects of
this program and I think it is incumbent upon us to work
as closely with the Health Department as we can.

I honestly think that within the past couple of
months there has been significant improvement and major
steps in the two departments coming together and working
more closely. We have monthly meetings with the repre-
sentatives of the voluntary long-term facilities and the

Long-Term Care Association, the so-called proprietaries.
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We extended an invitation to the Health Department to
participate in that meeting. They now are on a regular
basis. People on our staff - and this predated me; I
can't take credit for it - have begun within the last

five or six months to work on a regular basis in a liaison
committee with the Health Department at the staff level,
not at the director level, to address the very kinds of
issues you are raising.

We have a lot of information that relates to homes.
The Health Department has a lot of information that feeds
back and relates to our business. There has to be a
sharing and commonality.

I think our present patient assessment system is
essentially a good system and working. We are going to
need more people as workload increases. If we are going
to apply resources, maybe the resources have to be applied
more in the survey and inspection area because it seems
they may have difficulty having enough to go around. We
are handling the caseload. We are handling the assess-
ments. We are doing assessments on time. We will need
more people as that expands.

The only thing I can say is that we need to have
the commitment to talk and work together. Stanley Van Ness
put it very well. He said when two agencies have responsi-
bility for something, sometimes no one has responsibility.
On the other hand, it also happens that when one agency
has total responsibility, no one is accountable because
there is no tension - there is no dynamic, critical review
of one or the other.

SENATOR FAY: Where one department did have total
responsibility, wouldn't an ombudsman or someone in an
office like that be the buffer, playing the role of
public defender?

MR. REILLY: I think it would be helpful. I think

it is very useful to have the ombudsman both ways, in
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what we do and what the Department of Health does.

SENATOR FAY: In your meetings with the Department
of Health, have you been doing any thinking or have you
come to a conclusion or is legislation needed relative to
making the results of the inspections of either your
department and/or Dr. Finley's department a public record
and having them posted in the building or made a part
of the brochure?

MR. REILLY: I think we could do it by regulation.
I think an expression from the Legislature that they
wanted it done would certainly make sure that it got
done. We could do it wothout legislation though.

SENATOR FAY: As to the inspections, themselves, you
have noted there are 24 Social Workers and how many RN's?
447

MR. REILLY: Fifty-six.

SENATOR FAY: Fifty-six RN's and 24 Social Workers.
Just what is your night staff and weekend staff going to
be to begin with?

MR. REILLY: Well, we have described it in terms
of goals at this point to the staff in charge of both the
physicians and the nurses; and, that is, to do ten a
month as a startex, and asking the staff who are interested
and willing to do this to get into it initially.

SENATOR FAY: What I was hoping - and if I am wrong,
correct me - that we were going to have a permanent
night tour from 4:00 to 12:00 and a permanent weekend
coverage of inspectors. Is this the case?

MR. REILLY: This would be a permanent concept.

SENATOR FAY: I am not worried about the concept:

I am worried about the reality. ‘

MR. REILLY: Right now, this staff of nurses,
physicians and social workers that we have has an ongoing
workload that has to be taken care of:; and, for very good

reasons, most of that occurs during the normal working
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hours when they have access to all the materials, such

as the charts and what have you, and the administrator

in charge. What we are talking about doing is supple-
menting that with a kind of a "look-see" on a random basis
in off-hours and weekends, not that we are going to attempt
to conduct our normal business after eight o'clock.

SENATOR FAY: Then it won't be a normal rotating
shift of nurses and/or social workers with 24-hour cover-
age. Is what you are telling me ,that some of the people
who work days will also work a few hours at night?

MR. REILLY: Yes. There will be a cadre of people
who will be doing this on a regular basis. It won't be
a second shift.

SENATOR FAY: It won't be a second shift?

MR. REILLY: No.

SENATOR FAY: Why couldn't it be a second shift?

MR. REILLY: I think really it is resources.

We are doing the best we can, given the workland we have
and the people we have to do it, to stretch and fulfill
this additional responsibility of having some after-hours
"look-see."

SENATOR FAY: That is not what I, personally, was
looking for when we asked for nighttime inspections and
full coverage of the nursing homes. But you are saying to
me that you do not have the staff. That is for the record.
And, if you don't have the staff, obviously you can't go
into a night shift. But I, personally, was hoping that
there was enough staff available to put some of those people
on a rotatirg shift for the night coverage and for the
weekend coverage.

MR. REILLY: What we are proposing does do at least
some of what you want. I don't understand the difference.
SENATOR FAY: The difference is that you will

not have a permanent night shift and weekend coverage if

the 56 RN's and the 24 social workers are all on steady
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days with some of them volunteering to go out at night
on inspections. That to me is a very important distinction.

MR. REILLY: But it would be a permanent program. One

can look around the State, schedule internally a month

in advance where you are going to be , and say our goal

this month is this number of homes to have off-hour visits.
How is that different than having a cadre of people who

just work a second shift, other than it wouldn't be going

on every night of the month? Perhaps that is the difference.

SENATOR FAY: The difference is that the people
involved, including the three witnesses this morning, all
recommended and recommended strongly, as did the federal
Moss Committee and the New York people, according to my
understanding, permanent night and weekend, unannounced
coverage.

MR. REILLY: We would have permanent night and
weekend coverage. It is a question of how widespread it
would be. It would be random. It would not be that
every home could expect once a week somebody would be in.
But even in our normal daytime assessment functions, that
isn't necessarily the case. And we can do this within the
resources currently available. Our option could be that
we could wait until we had resources, but, at least, we
can do this much with what we have.

SENATOR FAY: When you were commenting on some
evidence given this morning about positive and negative
incentives, I believe you felt positive incentives would
be a plus, but negative incentives wouldn't be.

MR. REILLY: I said I would have serious questions
about the negative and would want to read what they said
in detail because negative incentives have a way of coming
out in ways ycu didn't expect.

SENATOR FAY: Again, playing the devil's advocate,

there were some things that were presented this morning,
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but not in speéifics. I think now we are finally getting
to the point where the records are starting to flow to
this Commission and we can start getting into specifics.

I just want to read a few reports I have before me. One
is a report on a nursing home in Wayne. I will read

some of the deficiencies mentioned. We are going to have
to start breaking down and being more specific about
deficiencies. Where the deficiency was only dust in the
hall or where it was one light bulb out, I do feel you are
harassing - you are being overly harsh - on the owner and
on the administrator of the nursing home. But when you
get a list like this in front of you, you can hardly ignore
some very, very serious deficiencies. This is dated
February 10, 1975.

Medications ordered were either not given or not
charted on 4 of the 10 charts reviewed. Patient with eye
infection had an order for eyedrops twice a day; only one
was recorded as being given. A patient had 15 miligrams
of a drug ordered for sleep 8 days previous to survey date,
but received it only one day, without explanation for with-
holding the drug. Laxatives ordered on 5 of 10 charts
were not given, but enemas were ordered but not preferable.
There was a shortage of 294 nursing care hours; of these,
63 were registered nurses and 231 were aide hours. A
patient showed lack of care in several areas; her hair was
greasy and dirty. A younger and very lucid patient reported
her hair had not been washed in six months. Two patients
in a four-bed room had one roll of toilet tissue for a
weekend; when staff refused to give more as needed, the .
patients supplied their own, although shopping bags of
rolls of toilet tissue were plainly visible at the patient's
bedside. No one - the Nursing Director, the housekeeper
or administrator - seemed aware of the problem. There

was a lack of wastebaskets for bed-ridden patients. A
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94-year-old man was sitting in a chair at his bedside
clad only in trousers and an undershirt, and obviously
shivering with cold. The search of the room for a
sweater was of no avail. When it was reported, the
response was that there probably were funds to supply him
with one, but no concern evident about planning to have
this need met. Although dietary personnel is serving
food to bed patients, however, this service in the dining
room was mostly by nurses aides.

We are finally at the point now where these reports
are coming before us. To be able to hide under an
obviously inadequate cliche like "deficiency" ---

MR. REILLY: Who did that report?

SENATOR FAY: This is signed by Dr. Finley to the
nursing home, telling them, "Based upon the deficiencies
noted above, you are hereby given notice the Department
of Health is requesting that you show cause why your
license should not be revoked. The licensee of a health
care facility is afforded the opportunity for a prompt
hearing on an order to show cause why your license should
not be revoked under . . . (the title and section).
Kindly advise the Department within 10 days. . . In the
event this matter is not resolved within 10 days . . ."

I would hate to think that this is going on for
8 months before the machinery of an impotent government
ever got around to correcting it. This is Jjust one,
and not the worst one that we had handed in today with
Mr. Van Ness's report.

MR. REILLY: Let me describe what I would see as
the best way to pick something like that up. If that
home is participating in Medicaid and if there are Medicaid
persons in the home, our nurses in visiting that home
should pick up these kinds of things because they seem to
be manifest and not hard to discover. To the extent there

were Medicaid patients there, we might consider either the
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cessation of future Medicaid patients or their withdrawal.
The Health Department would see that this is obviously a
very bad situation and would send their new special sur-
veillance team in there immediately and within 10 days

this kind of letter could come out.

That would be the kind of a juggernaut system
that ought to work. I am not saying now
that that is how it does work. But I would agree that
that is how it ought to work.

As to deficiencies, there are lightbulbs and
sprinkler systems. I think we have to put a weight,

a value, on that. And that is doable. One can quantify
these things and put different weights on different
categories.

SENATOR FAY: Thank you very much. We will be
together soon.

By the way, do you know when this surveillance
team started in the Department of Health? Your new oper-
ation in the inspection area and the surveillance team in
the Department of Health area - are they both working
together?

MR. REILLY: Their special surveillance team?

SENATOR FAY: Yes.

MR. REILLY: Their special surveillance team just
got under way.

SENATOR FAY: They just got under way?

MR. REILLY: Yes. Our obligation is to work with
them across the entire spectrum.

ASSEMBLYMAN GARRUBBO: This just prompts a thought
in my mind. I recognize the distinction between the
services of each of the two departments. It would seem to
me that the nursing home problem crosses those distinctions

and has somewhat of a bit of each in them. It appears
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that the bureaucracies somehow get in the way and I wonder
whether or nct the departments haven't considered the
possibility of establishing a single unit comprised of
members of both departments. Maybe I am adding a new
bureaucracy; I don't know. But it would seem you refer

to them in the hope they perform and react and sometimes they
do and sometimes they don't.

MR. REILLY: That was a recommendation that some
people have formally made, that there be a special nursing
home divisior: or department. But almost any human service
issue we deal with in Institutions and Agencies and Health,
the same kind of suggestion could be made. There is no
perfect organizational structure. We have to rely very
heavily upon both the civil and criminal justice sections
of the Attorney General's Office. There is a lot of
room for things to fall between the cracks there too, and
we have to attempt to cooperate and work together very
closely.

People in nursing homes have a relationship with
the Social Security Administration; the Division of Public
Welfare; our Division of Youth and Family Services, with
regard to adult social services; and county welfare boards.
There is a large group of people who have one piece of
this action or another.

I agree with you that bureaucracies do get in
the way. But I think we have to solve that by communicating.
Sometimes I feéeel people at the working level solve a lot
of problems that Directors agonize over, but we don't
know it. If they are goal-oriented people, they get the
job done and that is what you have to have. You have to
have that kind of working-level cooperation. That is
what the task forces are about.

MS. HANNA: Can I add to that that right today our
social work staff is meeting with the survey teams in

the Health Department to work out some of the interpretations
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as far as social services Jgo.
SENATOR FAY: Thank you very much.
Mr. James Cunningham, Executive Director of the

New Jersey Association of Health Care Facilities.

JAMES CUNNINGHAM: Thank you, Senator.
We appear here today, as Mr. Reilly, without a written
statement to react to some of the comments made this morn-
ing. Following that, the people on my immediate right
will make the report on our comments on the SCI report.
The man immediately to my right is Mr. Edward Carr, from
the firm of Howard, Listander and Berkower, accounting
consultants to our Association; and next to him is Mr.
Leonard Coyle, General Counsel and previous Executive
Director of the Association, who will also report with
Mr. Carr.

Initially, I would say we do appreciate the objective
and fair tone of this hearing and of the previous one at
which we testified. We have given the Committee Aide
several admission statements, which you requested before.

If you need more, we will be glad to get them. We have

not as yet finalized our work on the report that you wanted
on facilities who may have suffered bankruptcy and closings
of that nature.

ASSEMBLYMAN GARRUBBO: Contracts also, Mr. Cunningham.

MR. CUNNINGHAM: That is what we have given. If
you want more, you may have them. In addition, we did supply
to you copies of a Patient Bill of Rights, modelled after
the federal regulation,which is required to be implemented
in any facility that has government patients. We have
supplied it to all members and they are currently, if they
haven't already, making that a part of their policies and
a part of their admissions contracts, which under the
federal programs, as you know, is required by law.

I woula like to offer some comment on the testimony

this morning of Public Advocate Stanley Van Ness. With
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regard to his comments about a rating system which was
received by you people, I feel that our Association would
agree with that, as long as the criteria are proper,and

it is objective rather than subjective in its documentation.

On the ombudsman, this has already been established
in, I think, six states in the country as a pilot program
type of thing. I think, at this point, even though it
hasn't been before our Association in a meeting forum,
that we would be favorable to that type of a program. We
find from our information on the national scene that in
the six states in which it has been implemented, it became
as much as advocate for the facilities as it was for the
patients, especially when dealing with government.

Comﬁent was also made this morning on leases and
controls on sale and resale or leases and leasebacks to
people who might be related. I don't know whether or not
you are aware of it, but in the current comprehensive
health planning law and regulations in this State, a
Certificate of Need before it is approved has to be sub-
mitted to the Department of Health. Part of the work that
they do on it is a financial feasibility study. If they
find that the sale price of that facility in its financial
structure is not feasible and not in line with the current
market, thev have every right to reject that Certificate
of Need. I think that would be a proper control to
stop any sale or lease-back type of thing that may have
happened in this State or any other state prior to adoption
of the comprehensive health planning law.

With that, I will go on to the SCI report. As you
may recall, on April 14th, we took exception to the SCI
report on nursing homes and Medicaid, especially as it
related to imputed rental. We based our objection on
work developed with our accounting consultant and staff
of our Association. As I said before, I have with me,

Mr. Edward Carr, a CPA, who can relate to this report
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and answer any questions that you might have, along with

Mr. Coyle, our Counsel. Thank you.

EDWARD C A R R: Senator Fay, we have been asked to
review the State Commission of Investigation report, dated
April 3rd, 1975. In examining the SCI report, where they
refer to $935,000 being saved by dropping the imputed
rental concept, no allowance was made for the percentage

of Medicaid patients in the home versus the total patients.
Our examination shows that the homes included had an
average of only 60 percent Medicaid and this results in
$566,000 instead of the $935,000 stated in the report.

SENATOR FAY: You are saying the savings should be
five hundred some thousand instead of nine hundred?

MR. CARR: That's correct.

If the imputed rental were dropped from the program,
many of the older homes would have to drop out of the
nursing home business and it would result in these patients
being placed in newer homes where costs are generally at
the maximum. This could result in a cost to the state
and federal government of $3,467,000. However, transferring
these patients may be a problem. Beds are not available.

Another area that was mentioned in the SCI report
was funded depreciation. It is rarely used _—

SENATOR FAY: Do you want to refer to the page of
the SCI report?

MR. CUNNINGHAM: Basically, he is relating to the
recommendations or possible recommendations by the SCI
that start on the fourth page of the report where they
talk about ---

SENATOR FAY: Arm's length leases?

MR. CUNNINGHAM: Right, and the funding depreciation
appears on the next page.

MR. CARR: As I said, the concept on this funded

depreciation is rarely used in commercial enterprises.
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Companies look for recovery of capital expenditures over
the life of the building. We have been using a 40-year
life. Homes have become obsolete in the past over a
40-year period. Also, depreciation is based on historical
costs and not on replacement costs. They require the
moneys be held in trust accounts withdrawn only by State
approval for improvement.

In the funding process, they do allow an offset of
the difference between amortization and depreciation;
otherwise it would be a tremendous loss of cash flow at
the beginning of the mortgage payments. You.would have
a large cash flow from the business, that being the dif-
ference between depreciation and amortization, amortization
being small at the beginning. But at the end there would
be a large amortization and a small depreciation. We,
therefore, disagree with this funding system.

SENATOR FAY: Any questions?

MR. CARR: I have one more statement.

SENATOR FAY: Go ahead.

MR. CARR: New Jersey has in the Medicaid program
established a maximum cost to be reimbursed even if the
providers' costs are greater. This differs with the
Medicare program which reimburses costs applicable to
Medicare patients in total.

SENATOR MARTINDELL: Your organization, Mr.
Cunningham, is the New Jersey Association of Health Care?

MR. CUNNINGHAM: Yes, it is.

SENATOR MARTINDELL: I noticed in the press
release that went out the Ashbrook Nursing Home. In the
report we have from Van Ness's office, the Ashbrook
Nursing Home had 22 deficiencies and 5 in the life-safety
area. And you say the average Medicaid occupancy is
23 percent. Are the rest private patients?

MR. CUNNINGHAM: Or Medicare. The percentage
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of occupancy in Medicare pretty much around the State
runs about 10 percent at the most. Most facilities are
lucky to have 2, 3, 4, maybe 5 Medicare; some only 1 and
some none. You might occasionally find one with a higher
percentage, but predominately, they are private-pay
patients.

SENATOR MARTINDELL: Let's take Ashbrook Nursing
Home, what is the rate that the State pays there; do you
know?

MR. CUNNINGHAM: No.

MR. COYLE: Senator, we are not in a position to
respond today to any specific data that may have been given
to your Commission by Mr. Van Ness. We are not familiar
with that data and have not had an opportunity to make
any investigation in that area to provide the Commission
with documentation on it.

MR. CUNNINGHAM: I wouldn't know whether they were
at the maximum or whether their rate would be under the
maximum without looking at the Medicaid schedule of
facilities and their rates.

SENATOR MARTINDELL: But you can find out?

MR. COYLE: Yes, we can ascertain that, Senator.

SENATOR MARTINDELL: The private patients on the
whole pay much more, do they not?

MR. CUNNINGHAM: Not much more. Under Medicare
and Medicaid,; the government is not permitted to reimburse
facilities more than their semi-private rate. Normally,
the semi-private rate would be either the same or not much
more. A strictly private rate for a private room would
be more.

One comment though on deficiencies: The Ashbrook
Nursing Home is not a member of our organization; however,
that is not to say we would not accept them as a member.

I have been in the facility on a number of occasions. It

is a newer type of facility. The number of deficiencies
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that you are quoting, unless some of them are minor types
of things, easily and readily correctable, surprises me.

SENATOR FAY: How do you determine whether to accept
a member or not?

MR. CUNNINGHAM: They file an application. Naturally,
we will accept an application from anyone who would want to
submit one. Upon receipt of that, we discuss the facility
with the Department of Health, as to its record with
them, whether there are problems and what the situation
is. We then also discuss the facility with Medicaid, as
to any problems that they may be having it. They are
required to give references on the application. One of
the references must be a member. So we would check with
the references and maybe with some of our people in the
area. If we find that all of these reports are not
favorable, we would send our peer review committee into the
facility and we would pick people on our peer review
committee not from the area in which that facility is
located, because they might tend, since they are competitors
and may be friends, not to be as objective as our members
from out of the area. All of these reports are put
together and a recommendation made to our Executive Board
and a vote is then taken to accept or reject.

SENATOR FAY: Are your yearly dues determined on
the number of beds they have?

MR. CUNNINGHAM: Yes, they are.

SENATOR MARTINDELL: I have the answer to my own
question. The Ashbrook Nursing Home is paid at the rate
of -- well, from $23 to $27 a day.

MR. CUNNINGHAM: That is by level of care. The
$23 is probably level B. The maximum under skilled is
$27.60. |

SENATOR MARTINDELL: Then they are close to it.

MR. CUNNINGHAM: Then they are not quite up to
the maximum.
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SENATOR MARTINDELL: What are your standards for
admission? Do they have to meet a certain standard? You
said they didn't belong to your Association.

MR. CUNNINGHAM: The Ashbrook?

SENATOR MARTINDELL: Yes.

MR. CUNNINGHAM: Right. They have never applied
to my knowledge.

SENATOR MARTINDELL: But you do have standards for
admission?

MR. CUNNINGHAM: Yes, we have a code of ethics.
And, as I said to Senator Fay, we discuss them with the
Department of Health, with Medicaid, with the people they
give as references and with our people in the area. If
all of these are not favorable, then we send a couple of
our peer review committee members in to take a look at the
facility and file a report back with us.

SENATOR MARTINDELL: Why would the older homes drop
out?

MR. CUNNINGHAM: As a result of this imputed rental
reduction? Is that what you are referring to?

SENATOR. MARTINDELL: Yes.

MR. CUNNINGHAM: They could - and that in itself is
an assumption - because of financial reasons either with-
draw from the program or possibly go out of business.

With the shortage of beds in the State, if beds could be
found, they would undoubtedly be at a higher rate because nor-
mally in the older type of facility, even though it could

be giving very good personalized care, its reimbursement

rate would be much lower than the newer-type facilities
because of mortgage and other carrying charges.

ASSEMBLYMAN GARRUBBO: Are you suggesting there
would be a loss of nursing home facilities and a loss of
beds if we were to reduce the imputed rental formula?

MR. CUNNINGHAM: No, we are saying that that could

be a result, which would be much more expensive than the
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savings that could be realized by the abrogation of that
imputed rental factor. That factor was basically utilized
initially by Medicaid in order to properly compensate a
facility -- we say properly. The imputed rental,
I assume you know, is based on the date the building was
constructed. not the date even that it became a nursing
home and not the current date. It is the date it was con-
structed. But that was designed to stop just what happened
in New York - sales and lease-backs, related leases that
weren't brought forth - feeling that if they were compen-
sated to some degree, you wouldn't get that kind of abuse
that they are reporting in New York.

ASSEMBLYMAN GARRUBBO: But in New Jersey, we just
took that and added 10 percent flat to it.

MR.CUNNINGHAM:'That, we say, is not accurate.

ASSEMBLYMAN GARRUBBO: It is not accurate?

MR. CUNNINGHAM: No.

SENATOR MARTINDELL: What is accurate?

MR.CUNNINGHAM: That would be accurate in the imputed
rental area if you took rural New York and compared it
with urban New Jersey. One of the examples we used in
our press release, in utilizing that theory, was
Bergen County and its counterpart Rockland County in
New York. Rockland County is on the urban list in New York.
New York has an imputed rental for urban areas and one
for rural areas up-state. New Jersey has one for urban
areas and for rural areas. If you compare New Jersey's
urban areas to New York's rural areas, that would be so.

ASSEMBLYMAN GARRUBBO: Isn't that what it does?
Isn't the imputed rental based upon the New York rural
rate?

MR.CUNNINGHAM: Yes, it is, when you assume it in
that manner.

ASSEMBLYMAN GARRUBBO: Aren't those comparable

construction costs?
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MR.CUNNINGHAM: Urban New Jersey to rural New York?
I would say, no, especially when you look at Rockland
County and you look at Bergen County. You are saying that
Bergen County should be compared with rural New York instead
of urban New York or even Rockland County right across
from it. That's the point that we make. In comparing urban
New Jersey and urban New York, you will find that the
New Jersey schedule is less than New York's. But if you
compare urban New Jerséy with rural New York, yes, the New
Jersey schedule is 10 percent higher.

ASSEMBLYMAN GARRUBBO: I disagree with your basic
premise. I think that New Jersey based its urban schedule
upon New York's rural schedule. I think that is more the
approach that was taken and not vice versa.

MR. CUNNINGHAM:That may have been. We are not in
agreement with that being done.

ASSEMBLYMAN GARRUBBO: But it is a different
comparison than the one you were making a moment ago.

If you compare New Jersey's urban construction costs to
New York's rural construction costs, I think you are going
to find a far greater comparison than if you do vice versa.

MR.CUNNINGHAM: To some degree, if you are going to
compare Cape May County —--

ASSEMBLYMAN GARRUBBO: Doesn't that somewhat under-
mine your argument?

MR. CARR: New Jersey also has an urban and a rural
table. Where New Jersey's urban table exists, it has
been drafted from the rural New York table.

ASSEMBLYMAN GARRUBBO: Right.

MR. CARR: And New Jersey goes on and further
reduces its imputed rentals for the rural areas and the
rural counties.

ASSEMBLYMAN GARRUBBO: And you find that to be an
improper way to proceed, to compare urban New Jersey's to
rural New York's construction costs? Do you find those

two incomparable?

MR. CARR: No, we are not saying they are incomparable.
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But the SCI has suggested that they further reduce the imputed
rental schedule for New Jersey.

ASSEMBLYMAN GARRUBBO: In rural areas?

MR. CARR: You mean, totally eliminate the 10
percent addition that was placed on originally.

MR.CUNNINGHAM: They are suggesting either possibly
the abrogaticn of the entire imputed rental and going
strictly to cost or eliminating the 10 percent, right.

ASSEMBLYMAN GARRUBBO: I read the report that
suggests the elimination of the 10 percent as at least a
first step. But I don't follow your argument.

MR. COYLE: I think, Assemblyman Garrubbo, that our
approach to the problem as we analyze it perhaps may be
looked at in a different perspective. Our position is
that the comparison made by the SCI in its report to
the New York situation is not a fair comparison nor is it
an accurate comparison.

ASSEMBLYMAN GARRUBBO: Let me back up a minute.

Let me ask you this question: Are you taking the position
that the present imputed rental formula utilized by the
State of New Jersey is or is not a fair one?

MR. COYLE: Let me say this, Mr. Assemblyman: I
think, basically, it is a fair schedule. Certainly it
has not been found to be an invalid schedule. The only
issue raised concerning the schedule that is presently
in use is that it was adopted from New York, patterned
after New York, and the SCI was unable to get any validat-
ing documentation relating to the use of that table.

ASSEMBLYMAN GARRUBBO: Do you think it was right or
wrong for New Jersey to adopt the imputed rental formula
that New York was using, without further inquiry into
the basis of that formula?

MR. COYLE: Well, I can't vouch for the extent of the

inquiry that was made.
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ASSEMBLYMAN GARRUBBO: Forget about that part of it.
Do you think it was proper or improper for New Jersey to
have adopted the New York formula as it did?

MR. COYLE: The formula that was adopted here in
New Jersey, of course, is not identical to that in New
York; it has a far lower base year in which reimbursement
is recognized for historical costs. It goes back to 1934.

ASSEMBLYMAN GARRUBBO: Without telling me the
differences, do you think it was proper or improper for
New Jersey to have taken New York's formula as it did?

MR. COYLE: I think in the context of the program,
Assemblyman Garrubbo, you have to understand that when
this program was beginning, there were problems that
perhaps may not exist today.

ASSEMBLYMAN GARRUBBO: You are telling me why it may
not have been proper.

MR. COYLE: No, I am not saying why it may not
have been proper: I am trying to state why it had a proper
proper validity. In the context in which the problems
arose at the time, I think ---

ASSEMBLYMAN GARRUBBO: Mr. Coyle, I am not asking
you to Jjustify it orvattack it. All I want to know is
if you agree that it was a proper foundation.

MR. COYLE: I feel it was a proper method of re-
imbursement.

ASSEMBLYMAN GARRUBBO: All right. So you start off
with a basic disagreement in premise with the SCI con-
clusion; am I correct?

MR. COYLE: The SCI merely adopts a different
philosophical approach toward reimbursement when it comes
to a fixed, overhead-cost reimbursement item. The question
is: What is the most equitable method of reimbursement to
our facilities for this type of cost? The problems that
were considered at the time when this formula was adopted,
I think were far greater than those which SCI probably

dealt with when they made a critical analysis of the current

system of reimbursement. And the reasons behind the
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philosophy which predominated in adopting that kind of
formula were certainly different reasons than someone
looking at it from a purely critical position today
would come up with. For instance, one of the compelling
reasons why the imputed rental theory was adopted and
found feasible for New Jersey after they looked at
New York, as I understand it, was to encourage many of
the smaller nursing homes who would not have participated,
because they could not have found it financially feasible
to participate in the program, to come into the program.
At the time, a substantial minority of the beds that were
available to provide for the Medicaid patients was in the
smaller, older facilities that had very low amortization
costs and very low overhead costs.

ASSEMBLYMAN GARRUBBO: That was New York's basis for
establishing the formula, correct?

MR. COYLE: Yes, and I think it was a valid basis.

ASSEMBLYMAN GARRUBBO: Was that what the New Jersey
officials proceeded on? Let me refer you to page 24 of
the SCI report where they say in paragraph 2, "New Jersey
officials erroneously concluded that the purpose of imputed
rentals was to prevent sale and lease-back. The actual
reason was that New York,knowingly,devised a system which
would be attractive to owners of older nursing homes so
that as many homes as possible would be persuaded to
participate in the program." Do you agree with the
assertion that New Jersey officials erroneously came
to the conclusion that the purpose of the imputed
rental formula was to prevent sale and lease-~back?

MR. COYLE: T can't speak on whether they came to
a conclusion erroneously or not, Assemblyman Garrubbo.
I think that would be better addressed to those who
made that decision.

ASSEMBLYMAN GARRUBBO: Doesn't that really go to the
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heart of the problem though? Aren't we here trying to
evaluate, perhaps retrospectively and perhaps a few
years late, the reliability of the approach taken by the
New Jersey authors of this whole program?

MR. COYLE: I think if you look at it from the
viewpoint, "are you questioning its validity today, its
continued validity, and whether it should continue today,"
that is one issue. But if you are looking at it as to
whether it was valid and grounded upon valid grounds when
it was adopted, I think that is a second issue. That is
an entirely different issue.

ASSEMBLYMAN GARRUBBO: I can appreciate your
verbosity because we are both lawyers and I know that
lawyers answer questions with lengthy answers. But my
question to you is: Don't you think it is important -
and I think you can answer this, yes or no - don't you
think it is our purpose here to examine the validity of the
approach taken by the founders of this program?

MR. COYLE: Sure. I don't see any reason why that
shouldn't be done.

ASSEMBLYMAN GARRUBBO: In doing that, it is necessary
that we evaluate the assumptions upon which those people
proceeded relative to the New York formula which they
adopted, right?

MR. COYLE: Yes.

ASSEMBLYMAN GARRUBBO: So then it is important to
determine whether or not the SCI is right, that the New
Jersey officials erronecusly concluded the basis of the
New York formula.

MR. COYLE: I imagine you would want to make that
conclusion, Mr. Garrubbo.

ASSEMBLYMAN GARRUBBO: You don't find it important?

MR. COYLE: I don't feel that it was erroneous
at all. This is a conclusion reached by SCI and I don't

agree with their conclusions.
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MR. CUNNINGHAM: When you say "erroneously," I don't
know that the Medicaid officials made that conclusion
with the thinking that that was New York's reason. I
think that that was a conclusion the New Jersey people
made themselves, and not necessarily the reasoning that
New York used when they implemented it.

ASSEM3LYMAN GARRUBBO: I have no other questions.

SENATOR FAY: I just have a few, which are more
aimed at the accountant. I flunked sixth grade arithmetic
too, so I am in awe of you. According to your press
release, "Imputed rental is a concept in which Medicaid
applies a value to nursing home property that may have
lower than normal real estate carrying charge. The SCI
said actual carrying charges should be used for the 59
nursing homes. Thus it calculated savings of $931,495."
Now you are saying that it wouldn't be a saving of
$931,000; it would only be a saving of $500,0007?

MR. CARR: That's correct.

SENATOR FAY: 1Is there some gap in here that it
is not a million dollars off - it's only a half million
dollars off?

SENATOR MARTINDELL: Isn't that partly federal
funds? Doesn't that account for half of it?

MR. CARR: Federal funds do count for half of it.

SENATOR MARTINDELL: That's what I thought.

SENATOR FAY: Your accountant and your organization
are saying that the $931,000 - I am rounding the figures
off -- instead of a million-dollar savings, it would only
be a half-million-dollar savings. This is off by a half
a million, ot by a million.

! MR. CARR: That's correct. The reason for it is
because the mix in the nursing homes is not 100 percent
Medicaid, but only 60 percent Medicaid. Therefore, in
the reimbursement formula only 60 percent of the people
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are affected.

SENATOR FAY: Correct me if I am wrong. I keep
saying that we didn't take the $20 from you:; we only
took the $10 from you. So what are you getting angry
about?

MR. COYLE: I don't understand the nature of
your statement, Senator.

SENATOR FAY: For example, the SCI says, with the
imputed rental formula that the State of New Jersey was
using, there would have been a $931,000 saving. You
are saying that's wrong, that there would only be a
half-million-dollar saving. Wouldn't that be enough to
recommend it?

MR. COYLE: --- pféviaing that you in fact have a
savings,Senator. You are not talking about a bottom-line
figure when you are talking $500,000. We take the position
if you are going to save $500,000 - and that is your bottom-
line figure from the SCI report - and you do in fact put
that pro&ision into effect, it is going to cost the State
of New Jersey an additional three and a half million
dollars over and above the $500,000 you are going to save.

SENATOR FAY: I was coming to the conclusion that
their accountants were saying that you definitely would
have saved $931,000 --—-

MR. COYLE: And they were in error. _

SENATOP. FAY: --- and you were saying they would
save §500,000.

MR. COYLE: We say the maximum they could have
saved was in the range of $500,000.

SENATOR FAY: Therefore, that money could have
been saved.

MR. COYLE: As a top-line figure, but not as a
bottom-line figure. If they try to save it in the manner
in which they recommended and if they take the bottom-

line figure, they are going to lose and it is going to
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cost the State an additional $3 million.

SENATOR FAY: It is going to cost $3 million?

MR. COYLE: That's correct.

SENATOR FAY: You don't say that in your press
release.

MR. COYLE: Sure.

SENATOR FAY: So you are saying really that you
are not gcing to save $900,000 - you are going to lose
three million?

MR. COYLE: You are not going to lose it:; you are
going to spend three million dollars more.

SENATOR FAY: The State would spend three million
dollars more instead of saving ---

MR. COYLE: --- $500,000.

SENATOR FAY: The SCI report says you would save
one million; you are saying it would cost three million
dollars more to the State.

MR. COYLE: That's correct - the bottom-line figure.

MR. CUNNINGHAM: As an aside, Senator, we owe an
apology to the Commission and to the SCI. If you look on the
first page, our very first 8CI calculation was imputed
rental and carrying cost and you will find we made a second-
grade error in subtraction.

ASSEMBLYMAN GARRUBBO: Nobody is perfect, Mr.
Cunningham.

SENATOR FAY: I have just a few suggestions for
you and your Executive Board and membership. I would
like to have you, your Executive Board and your member-
ship consider the recommendations that were made by
the Nationai Council for Senior Citizens and presented
by Mr. Semmel, particularly in the area of visits and
inspections. Then also, I think we all have to come
together and do something about the training of personnel,
especially the aides.
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I would like to hear your views on my own recom-
mendation for the posting of the monthly reports (a) in
the building, {(b) to the family of the patients, and
(c¢) in your advertising brochures.

MR. COYLE: We will submit written comments to the
Commission on the recommendations made by the previous
witnesses.

MR. CUNNINGHAM: I can make one comment on education,
Senator. In some areas of the State, there are some very
good two-year training programs in the high schools for
aides. They are not permitted out into the facilities
for their on-the-job training part of their program
until the second year. We find there is a program also
at the Mercer County Community College, and have advertised
this to our people in our News Letter. It is probably
not enough throughout the State, but in some areas they
do a very good job on this and our people find that the
individuals supplied to them through those kinds of training
programs are good and properly-trained people.

SENATOR FAY: I intend to call before our Commission
a few people from the State Nurses Association and also
from the Department of Education, if we can get them out
of Newark within the next six months, to sit down with
us and discuss these curriculum recommendations in high
schools, vocational schools and in the Community Colleges.
By the way, for the record, the State Nurses Association
has contacted this Commission and has offered its help and
support with regard to bringing training into the programs
for everybody involved.

MR. CUNNINGHAM: We have done quite a bit over the
last couple of years in education, really spurred by a
questionnaire we sent to all our members at one time, asking:
What do you want your Association to do for you? Education

came out far above anything else. We have done a lot of
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work with the Jersey City State College - and you might

be interested in talking to them - and with Rutgers, with
whom we have worked. We have done some work with the

Thomas Edison College, with which I am sure you are familiar.
We have worked with the Office on Aging which has even
supplied us some funding for training in the area of

reality orientation and remotivation. We have run sessions
in the State on their funding, along with the Non-Profit
Association. We have trained people to go into the facilities
and do the same. We have worked with HEW in training
activities. We recognize the value and the need in the
educational area.

SENATOR FAY: Are most of these people because of
their lack of training or education or a combination of
the two at the minimum of the wage scale? What are the
wages for a Nurses Aide in the State?

MR, CUNNINGHAM: I would say that you would find in
New Jersey, they are probably above the minimum wage.

And, as you know, the minimum wage in New Jersey is above
the federal. I think the only place you might find them
around the minimum is at the starting salary and then only
probably for a two- or three-months' period of time in

a strictly rural area. Other than that, you will

find ---

SENATOR FAY: What would you say is the average,
taking rural and urban? Would it be around $2 to $2.50 an
hour?

MR.CUNNINGHAM: Some of them are over $3 an hour.

MR. COYLE: I might add, Senator, that the recent
demand made by unions who have been very active in this
field lately is for a minimum salary for Nurses Aides,
unskilled personnel, of $10,000 in three years.

SENATOR FAY: What percentage of Nurses Aides
belong to a union?

MR. COYLE: I don't know if we have those figures
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available, Senator, as to how many employees may be

unionized.

MR. CUNNINGHAM: I would only guesstimate it and
would probably say about 35 percent.

SENATOR FAY: Thank you very much. We appreciate
it.

MR. COYLE: Thank you, Senator.

SENATOR FAY: The gentlemen from the SCI.

MICHAETL SIAVAGE: Mr. Chairman, my name is
Michael Siavage and I am Counsel to the State Commission
of Investigation. The Commissioners have asked me to appear
today on behalf of them. Also sitting with me is Mr. Jules
Cayson, who is our Chief Accountant.

I have a short statement that I would like to read
into the record before I go any {EEEEEr.

Members of the Commission:

I wish, at the outset, to thank the members of this
Commission on behalf of the Commissioners of the S.C.I. for
the opportunity to appear before you today to discuss the
Commission's "Interim Report on New Jersey's System of
Reimbursement of Rent and Carrying Costs to Nursing Homes
Participating in the Medicaid Program.'" The Commissioners
are of the opinion that aggressive study and open dialogue
such as this hearing are prerequisities to a meaningful
restructuring of certain portions of New Jersey's Medicaid
Program. It is just this sort of free interchange of ideas
which should have taken place five years ago when the Medicaid
program was being instituted. The fact that it did not is
one of the reasons why we are here today. It is the sincere

hope of the Commission that the rhetoric prompted by the

issuance of the Interim Report will lead to meaningful
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revisions of this part of the system.

It is my intention today to briefly summarize for this
Commission the facts and conclusions set forth in the Report,
to review the recommendations contained therein, and to |
respond to some of the unfounded criticisms by various
interested parties.

As you know, the Report deals with a highly limited
subject matter -- the genesis, promulgation and effect of a
schedule which addresses itself to ceilings on rental charges
in different types of nursing home operations and the granting
of imputed rent.or actual carrying charges to certain other
types of operators. The Schedule (which is appended to the
Report as exhibit I) sets per bed amounts for imputed rents
and maximum per bed allowances for other rentals which
corresponds to the year of construction of the particular
nursing home involved. Multiplying the appropriate dollar
amount per bed times the number of beds in the institution
results in the rental ceiling, or the imputed rental amount
for the individual nursing home's cost report to the Division
of Medical Assistance and Health Services.

The obvious interest of the Commission of Iﬁvestigation
was to examine the underlying basis of the schedule, to inquire
into the circumstances surrounding its promulgation and to
evaluate its function and effect. As a result of the aforesaid
inquiry, the S.C.I. established the following facts:

1) New Jersey's schedule of reimbursement of rentals

and imputed rentals was based upon an already

existing schedule in the State of New York.
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2) Officials of the Division of Medical Assistance and
Health Services, as of February 1975, did not know what

was the underlying basis of the New York schedule.

3) The New York schedule was based on an average
of leases then existing and set forth in a
study completed by the Metropolitan Nursing

Home Association of New York.

4) The leases upon which the New York schedule was
based were artificial and inflated via various paper
transactions and mortgages in favor of related

parties.

5) New Jersay based its urban rental and imputed rental
schedule on New York's rural rental and imputed
rental schedule but increased the allowance for

imputed rencals by 10%.

6) The original impetus for the adoption of the
concept of imputed rentals came from the New Jersey

Nursing Home Association.

7) The New York Department of Health plans to abandon

the idea of imputed rentals within the near future.

8) The savings for the State of New Jersey in bringing
New Jefsey's schedule in line with the one upon which
it was based and/or abrogating the imputed rental

concept are substantial.

9) There exists no concrete definition of what is a
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related lease as opposed to an unrelated lease::the‘deter—

mination of which has important ramifications for
reimbursement purposes.

and, finally,
iO) The continuing contact and dialogue by New
Jersey with New York on the topic was minimal
resulting in a lack of consideration by New Jersey
of several salutary changes and adjustments made

by New York.

Based upon the foregoing factors, the Commission
suggested 1) that the imputed rental column of New Jersey's
schedule be immediately reduced by 10% thus bringing it into
accord with the schedule upon which it was purportedly based;

2) that ample consideration be given to the complete abrogation
of the concept of imputed rentals; 3) that the several adjust-
ments instituted by New York with respect to rentals and carrying
charges be considered, including a reduction of imputed rentals
for converted nursing homes, a reduction of reimbursement of
rent and carrying charges for nursing homes not in full compliance
with the building and fire codes and a requirement that nursing
homes fund depreciation in excess of mortgage amortization; and
finally 4) that as a possible alternative to the utilization of
a maximum rental schedule, the Division of Medical Assistance
and Health Services study the implementation of a return on
capital approach to rental and carrying cost reimbursement..

The foregoing, as has been stated, was an outline of the
conclusions and recommendations contained in the Interim

Report. Most of these observations, however, are readily
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apparent from a reading of that Report. 1In thé balance of
this statement I will address myself to various comments and
criticisms which have been directed at the Report.

Before I do this, however, I would like to make one
point which, it is respectfully submitted, should be marked
well by the members of this Commission. I would caution
against becoming entangled in a web of controversy over minimal
disagreements as to form or figures while ignoring the very
real problems of substance pinpointed by the Report. The
substantive point made by the Report is that revision of the
ill-conceived rental and carrying cost reimbursement system
must begin now.

Perhaps the most publicized counter-argument to the
Interim Report was that it made miscalculations with respect
to the savings which would be experienced by the State of New
Jersey if imputed rent was abrogated or if certain reductions
were made in the rental reimbursement schedule. The savings
projected by the S.C.I. would be experienced as a reduction of
the operating expense of each home which figure is a component
of the determination of the Medicaid reimbursement rate.
Admittedly, it is more correct when speaking of actual dollar
savings to the State to apply the percentage of Medicaid
occupancy to that figure. Since the issuance of the Interim
Report, the S.C.I. has applied percentage occupancy rates
submitted by the New Jersey Association of Health Care

Facilities and disregarded homes which would continue to receive
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the maximum reimbursement rate. The fotal figure which

results from the above computation with respect to fifty-six

(or 80%) out of the seventy homes in New Jersey being granted
imputed rent is $558,836. I am sure this Commission will hear

‘and has heard other estimates on this figure today, but the critical
factor to bear in mind is that the savings, whether it be

$550,000 or $700,000 or $900,000, is substantial.

The real issue, then, is whether a substantial number
of Medicaid beds would be lost via several nursing homes
leaving the program due to the abrogation of the imputed rent
concept. There is no credibie evidence to justify this
self-serving prediction of gloom and doom. It should‘not
simply be assumed that these beds will be lost to the program.
Nor should the fact that a nursing home will oﬁerate at a
loss be decisive because many homes already do. 1In fact, the
average effect on the operating expense of a nursing facility
due to the abrogation of imputed rent would be approximately
3% with a cérresponding reduction in Medicaid income. A 31.
reduction in income seldom spells financial disaster.

Another counter-argument is that the Report compares
apples with oranges when it states that New Jersey's urban
réntal reimbursement schedule is 10% more than New York's
rural rental reimbursement schedule. New Jersey metropolitan
areas, proceeds the argument, must be comparéd with New York

metropolitan areas. The point which is made in the Report,
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I

however, and which . is proven therein is that New Jersey based
¥

its urban schedufg on New York's rural schedule because of the
obvious difference in construction costs between the two
states. Thus, in commenting on the similarity and dissimilarity
with respect to these two schedules, the Report compares apples -
to apples.

 Another recommendation which might be questioned is
that the depreciation reimbursed by the program be funded to the
extent that it is in excess of required mortgage amortization.
Such a recommendation may be considered inconsistent with con-
ventional accounting practices in the privéte sector. The
recommendation is, however, not so unconventional when one
considers that the American Institute of Certified Public Accountants’
recognized that depreciation should be funded where hospitals
receive third party reimbursement based on actual costs and also
that the New York Medicaid system, as stated in the Report, has
recently promulgated the very same regulation. This recommenda-
tion, it is submitted, therefore, should be given serious
consideration by the Division of Medical Assistance and Health
Services and this Commission.

In conclusion, I would like to reiterate that the
Medicaid Program is a highly complex system involving,\as you
may know, hundreds of millions of dollars of reimbursement,
and it is therefore obvious that a variety of inputs will be a .

necessary prerequisite to the rectification of problem areas.
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The S.C.I., however, has become convinced since the outset

of this investigation that its role as an independent
evaluator dissassociated from the everyday workings of the
Program can provide a needed degree of objectivity to the
evaluation. Our inquiry is proceeding with all due diligence
and we will continue to report or hold public hearingsvas
various facets of the investigation are developed. On behalf
of the Commissioners of the S.C.I., I respectfully offer this
Commission their continuing cboperétipn and I now put myself
at your disposal. for questioning.

SENATOR MARTINDELL: What are the requirements right
now for disclosure of ownership of nursing homes?

MR. SIAVAGE: The requirements, Senator, would
basically be with respect to the Certificate of Need, upon
which are listed the new owners of the nursing home, stock-
holders of the corporation which would be involved in the
operation of the nursing home, etc. I believe there is
a contact between I and A and the Department of Health
with respect to that information.

SENATOR MARTINDELL: What limits, if any, are placed
on the owners by doctors and county social workers or State
employees? Are any of them involved to your knowledge —--

MR. SIAVAGE: Not to my knowledge.

SENATOR MARTINDELL: I didn't finish my sentence.
(Continuing) --- who may play a role in placing the patients?
Do you know wnat limits ---

MR. SIAVAGE: I think you are referring to a pos-
sible conflict between a doctor, for instance, who has a
function of placing nursing home patients and who may also
have an interest in a nursing home.

SENATOR MARTINDELL: Yes.
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MR. SIAVAGE: It has been bandied around that those
situations exist. It is difficult for me to comment on
anything outside of the four corners of this report, as
far as our investigation goes, because there is a disorderly
persons statute within our enabling legislation which
prohibits that. But I have heard that that situation exists.

SENATOR MARTINDELL: I had prepared a rgsolution for
the Appropriations Committee to cut 10 percent from the
imputed rentai. Then I talked with Mr. Reilly and he said
that he was afraid that that cost would come out of the
patient's hide, so to speak. How can you be sure if you
do change the formula that that is not going to be the case?

MR. SIAVAGE: I heard that concept set forth this
morning. I think the problem with that idea is that it
assumes that nursing home operators are operating today
at bare bones. In other words, as soon as you cut any
proported fat out of the system, the moneys will necessarily
affect the patient care. That assumption hasn't been
verified however. In other words, what I am saying is that
it is not necessarily true that that is going to come out
of patient care, any reduction in the amounts presently
being received.

The other side to that answer is also that I have
heard here this morning suggestions as to improved patient
care through various types of inquiries and surveillances
by both Institutions and Agencies and Health. I think that
has to be stepped up if you cut money for actual carrying
charges or rentals, for instance.

SENATOR MARTINDELL: I think they are planning to step
it up anyhow. There was one statement you made that confused
me a little bit. I think you said that no many nursing
homes were making --- Here it is. You said, "Nor should
the fact that a nursing home will operate at a loss be
decisive because many homes already do." How can they

keep going this way?
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MR. SIAVAGE: How they can keep going, I can't explain
to you. I am sure you are familiar with the fact that
several corpcrations, for instance, in the private sector
do actually operate at a loss for tax purposes or other
purposes.

That statement, if you are interested, is based on
our review of 57 of the homes who were in the 70-home
sample, and 20 out of those 57 or approximately one-third
are already operating at a loss for I and A purposes. That
is from the I and A cost report. So that is the basis
of that statement.

SENATOR MARTINDELL: Have your investigations turned
up evidence of doctors and vendors getting kickbacks?

MR. SIAVAGE: I have trouble commenting on that
statement because of our statute. As you understand, the
procedure at the SCI is that the Commissioners decide what
is to be made public through any forum whatsoever. This
report has been made public by a resolution, but nothing else
to do with our investigation has.

ASSEMBLYMAN GARRUBBO: Mr. Siavage, the report that
you initially submitted indicates that the reason for
the New York imputed rental system was to attract owners
of older nursing homes into participation. The imputed
rental structure, as I understand it, is one that creates
a fictitious type of carrying charge and was based in
New York upon average rental agreements. However, your
report accurately notes that some of those leases that went
to form the average were highly inflated.

MR. SIAVAGE: That is true.

ASSEMBLYMAN GARRUBBO: We found in talking to the
Stein Commission peopie in New York that not only was
that a problem, but there were problems of intercorporate
relationships where there were common principals, very

highly-inflated mortgages, etc. Have you discovered or are
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you in a position to discuss with us the extent to which
you have discovered any such relationships in New Jersey
as were found in New York?

MR. STAVAGE: Assemblyman Garrubbo, we are involved
in that area presently. But I regret for the same reasons
expressed to Senator Martindell, I am not prepared
today to discuss that with you. Although, of course, when
the Commissioners decide that information is ready for
public exposare, we will be.

ASSEMBLYMAN GARRUBBO: Mr. Siavage, are you in
a position at all - and I don't want to keep prodding
you if you are not -- are you in a position at all to
discuss any criminal activity that you may have discovered
in the course of your investigation?

MR. SIAVAGE: Again, I am not.

ASSEMBLYMAN GARRUBBO: Are you in a position even
to indicate that you have or have not found such criminal
activity?

MR. SIAVAGE: Not even to confirm or deny it.

I would like to respond though to the beginning
of your question which had to do with the fact that the
sample of nursing homes in New York --the figure that
they came up with was put on the table by Mr. Lowell of
the Metropolitan Nursing Home Association in New York,
based on a survey that he had done. The only independent
evaluation that has ever been done of those figures or,
in turn, the New Jersey figures that were based on it
was done by Mr. Moan of the Temporary Cost of Living
Standards in New York, the same Commission, the Stein
Commission, of which we are speaking. I was quite surprised
to find in his testimony - and this is in the report before
us - that he examined 40 homes, all of which were included
in that sample, and found in the majority of the situations,
according to his testimony, the situation was the same

as the Willaby Nursing Home, which is described in the
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report, as far as inflated mortgages and intercorporate
transactions between parties.

I think the statement was made before that it has
never been demonstrated that the figures in the schedule
are invalid. My response to that is, at least to the
extent of the investigation done by Mr. Moan, they
have been.

ASSEMBLYMAN GARRUBBO: The New York report uncovered
a number of nursing homes owned and/or operated by Bernard
Bergman. I hate to keep prodding, but I want to know the
parameters of your authority today. Are you in a position
to discuss whether or not he is the subject of investigation
relative to any homes that he may own in New Jersey?

MR. SIAVAGE: I wouldn't be, but I happily can
comment on that because in the incipient stages of this
investigation we went with Attorney General Hyland on
January 3rd, 1975, and it was decided at that time that
the Attorney General's Office would look into a "Bergman"
connection within the State of New Jersey. It already had
been reported in the New York Times that at least four
nursing homes had reputed connections with Mr. Bergman.

It was decided at that time the Attorney General would
conduct that portion of this investigation.

ASSEMBLYMAN GARRUBBO: That has not been within
any phase of your function?

MR. SIAVAGE: That is right.

ASSEMBLYMAN GARRUBBO: Have you discussed the
proposals that you have made relative to the abrogation
of the 10 percent increase over the imputed rental formula
or the imputed rental formula with any other division of
government? How about the Medicaid people?

MR. SIAVAGE: Yes. We asked Mr. Reilly for his
comments on our recommendations. We have received those

back and we are presently involved in a dialogue between
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his department and our Commission on that.

ASSEMBLYMAN GARRUBBO: Are you in a position to
discuss whether or not your investigation has found any
evidence of political involvement in either protection
of any interest in nursing homes or anything related to
the intercorporate relationships?

MR. SIAVAGE: No, I am sorry we are not.

ASSEMBLYMAN GARRUBBO: You cannot comment?

MR. SIAVAGE: I can't comment on that.

ASSEMBLYMAN GARRUBBO: ‘In lieu of the imputed rental
formula, were we to abolish it, what would you suggest be
utilized?

MR. STIAVAGE: A suggestion is made in the report -
it is recommendation number 6, beginning, I believe, on
page 49 at the bottom - that the State of New Jersey consider
a return-on-capital approach to rental and carrying costs
reimbursement. As is explained in the report, what would
happen is that we would come up with, through the Division
of Medical Assistance and Health Services, a true value
on each nursing home and then apply an across-the-board
percentage of the property and building costs to that, and
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