STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
1060 Broad Street . Newark, N. J.

BULLETIN 487 - .. - - DECEMBER 23, 1941,

1. DISCIPLINARY PROCEEDINGS - FAILURE .TO DISCLOSE INTEREST IN LIQ_“‘E

IN APPLICATION FOR EMPLOYMENT PERMIT - UNLAWFUL EXERCISE OF THE
RIGHTS AND PRIVILEGES OF A LICENSE - EMPLOY#EHNT PERMIT REVOKED.

In the Matter of Disciplinary )
Proceedings against

| ) :

JOSEPH LaGh BCA, - : CONCLUSIONS
138 West 63rd Street, ) AND ORDER
New York City, )

Holuer of Employment Permit

No. 2868 issued by the State )

Commissioner of Alcoholic .

Beverage Control. )

— em e ke e e e mae e mm em e e e e

Abraham Merin, Esq., Attorney for State Department of
A1001ol;p Beverage Control

BY THE COMMISSIONER:

Chafges were served upon defendant ul.LegLut,, in. substwnc:,

(1) that in his application for employment permit filed on June 23,
- 1941, he suppressed a material fact by falllﬁé to disclose his in-

t“TQSu in Plenury Fetail Consuuption License C-168 for the year

1941-42, issued to ialcolm Enterprises, Inc., in viclation of

R. 5. 35:1- 25, and (&) that from June {941 until August £0, 1941 he,

not bblng a llC@nbLC, exercised tHe rigints and privileges oi the

license issued to Malcolu Enterprises, Inc., in violation of

R. 5. 35:1-26, :

Defendqnt did. 1ot appear at the hearing scheduled to be
hela herein and advised in writing that he did. not wish to contest
these Droceedlngb. ’

In view of the evidence set forth in Re ialcolm Enterprises

Inc.2 Bulletin 486, Item 10, I find the permittee guility as to both
.{largvdo : .

As to penalty: The fects disclose that defencent, a non-
‘resicent, actually op@ratcd the licensed business under a 1lceaae
issued to the corporation for a period of more than three weexs. No
mitigating circumstences appear. I shall revoke the peruit.

Accordingly, it is, on this 10th day of December, 1941,

Ot DFPLD that Fuployment Permit No. 2368, heretofore issued
to Joseph LaGreCQ by the State Commissioner of Alconollc Beverage
Control, be and the same 1s hereby revoked, effective immediately.

ALFRED E. DRISCOLL,
s Commissioner.

-

New Jeréey State L‘i?m‘ary
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2. APPELLATE DECISIONSV— SUV VALLE Y TAVEPN, INC. V. BOUOTA

OBJECTIONS OF RESIDENTS IN MIXED RESIDENTIAL AND BUSINESS -
EIGHEORHOOD-— PUBLIC NECESSITY HOT SHOWN - DENIAL OF TRANSFER
AFFIRMED.

SUN VALLEY TAVERN, INC.,
a corporation of the St@te
of New Jersey, '

Appellant, e )
ON APPEAL
-Vs~ CONCLUSIONS AND. ORDER
BOROUGH COUNCIL OF THE
BOROUGH OF BOGOTA,

Respondent.

Ford & Savona. Esqgs., Attorney for Appellant.
Harold W, Gammon, Jr., Bsq., Attorney for Respondent.

BY THE COMMISSIONER:

This 1s an appea l from the refusal of the Borough Council
of Bogota to grant a transfer of appellantt!s plenary retail consuip-
tion license from 20 Eust Fort Lee Road to 74 West Hain Street.

Respondent assigns as one ground for such refusal the resi-
dential character of the neighborhood to which the appellant proposes
to transfer and the overwhelming opposition of the citizens in that
vicinity to sucn transfer. ' ' ‘

‘It appears from the evidence that Main Street between Eln
anc Larch Avenués, whicia 1s the street where appellant secks to lo-
cate, contains in the main the usual swall neighborhood suorﬂs, almost
all of which have living quarters above tasm. The streets to the
west are strictly residential with no business of any kind situatead
there. To the east, there are scattered business structures, but
they are greatly outnumberced by the private residences.

Respondentys ilayor testified that at a umeeting of the
Borough Council, at which upbﬁllant' application was unani.sously
denied, only one person appeared in favor of granting the transfer.
On thu other hand, thers were many cbjectors present and, in addition,
a petition bearing 527 slgnatures of persons opposed to the transfer
was presented to the Council. ' ‘ '

Appellant does not dispute the fact that the vicinity of
its proposed location is, at best, mixed residential and business.
Although it may be, as appellant contends, that iain Street is tend-
ing to assume greater business proportions with the passage of tiue
and may eventually become a strictly buqfaess thoroughfare, the fact
nevertheless remains that respondent's decision may properly be made
only on the current status of affairs and not on some ramote and
speculative situation in thz future.

If the section in question were devoted solely to business,
mere general objectlions by residents would not orcinarily be a SUL—
ficient reason for denying the transfer. DeChristie v. Gloucester,
Bulletin 121, Item 10; Conn v. Kearny, Bulletin 175, Item 1;
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Drucker v. Trcntonl Bullstin 474, Itca 2. WWhere, as nere, however,

the nelghborhood is mixed rasidential and bhusiness, 1t 1s within tbg

sound discretion of the ‘Squﬁng authority to cetermine, in ti
ins
vorhood. -In view of the subs LMAELML sentiin

first
tance, the QDSLTJDlllty of placing a saloon within that neigh-
ot of the residents in

tie vicinity against tne granting of appecllant's application ant tac
LuLlum: of aopellant to prove any public necessity for « tavern at

discretion in genying appellant!s application for transi
cr
SULoId .

w its

LTO?OS“u sits, it cannot be saild that respondent abuse

J: o :
. sorrovitz v, Bellumawr, Bulloetin 829, Item 9; Drucker v, Troenton,

The action of respondent 1s affirmed,
Accordingly, it 1g, on this 10th dey of December, 1941,

ORDERED, that the petition of appeal be anc the same 1s

hereby q¢sm1ssaqt

I
Pr

j8t

.

ALPRED W, DRISCOQLIL,
Commissioncr.

DISCIPLINARY PROCEEDINGS — PALST STATHMENT IN APPLICATICON FOR
HuPLOVMWNT PERuIT CONCEALING CONVICTIONS OF CRIAES - [HIPLOYMTNT
PERMTT REVOKED. :

the Matter of Disciplinary
oceedings uédlﬂSt

BENTAMINO MARTANO, COHCLUSIONS

Newark, N. J.,

Holder of Employuent Permilt
No. ©63&6 issuna by thne Cominls-
sioner of Alcoholic Beverage

)
)
108 James Street, ) AND ORDEE
)
)

Control. )

Richard &. dilbermnan, Bsq., Attornsy for State Departuent of

BY

Alcoliolic Beverage Control.

THE COMMISSIONER:

This is & proceszding to suspend or revoxe an cm“ldetnt

permit becouse defendantts application for scid permit contained a
false statemoent.

ings had been 1ssucd to dofendant, fing
hat, on July “8, 1914P he had been convicted of sibezzle
plac

ct

After the euployment permnlt reflerred to in thess
print returns cisc

ced on prubqthﬂ for tnroce years, and thet, on October 14, 1918,

ne nad becn convicted of receiving woney from & prostituts cnd s:in-
tenced to Statels Prison for not mors than seven'yvmr‘ nor less than

t

hree anc one-nalf years. In his application for said employument
permit, dated September o, 1941, defendsnt foilled to QLQClosv 2lther

of said convictions,

raason of the facts set for
R 5

Charge was prepared agalnst defencant alleging that, by
th ab@v‘p he had committed a violation of
cha gv was sent by reglstered mall

-

5. dd:1-25. A copy of
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to defendant at his place of residence as set Torta in. tine. appli-
cation for pmrmlb, but the letter was returned by ths Post Uffice
Depur: muﬂt with the notetion tihat it could not be delivered pocause

"removed. The licensee by whoa defendant was D1ploy@d wicn oe
obtained his pgrult thereafter advised an investigator of tils
Qcpalblenb cnat he had discharged defsudant and that de ¢ :
whereabouts were unknovm to hii.

Defendant did not appsar at the hearing scheduled to be
held in tuls matter. The vroof introduced 2t sald hearing dis
clesed tqot defendant hud been convicted of both criues heretdf
mentioned T shall revokz the permit. B

Accordingly, it is, on this 10th day of December, 1941,

Perwlt No. 6326, hercotofore
Lssioner of Alcoholic , oae
revokad, effective lmmedlately.

ORDERED, that
to Beniamino darianc by
trol, be and the sames 1

ALFRED BE. DRISCOLL,
Commisgioner.

4. APPELLATE DECISIONS - wARDACH AND JASKULZKT v. QAJDF“ AND ORbb.
ORESB v. CAMDEN, ‘

APPLICATIONS FOR LICENSES - OBJECTIONS - HEREIN OF NOTLICE OF
HEARING TO BE AFFORDED UJJBC”ORga
SUFFTICIENT LICENSES IN VICINITY - DENIAL AFFIRMED.

C I
RENEWALS — LQUITABLE RELIEF AFFOIDED GIVII
STATUS OF A RENEWAL nPPLLLATIJN FOR THIRTY L“V“ FROLI

JOSEPH WARDACH ¢ru PHILIP
JAS KJT KT,

NG HEW f\PDLlanIOJ ; ,
ATE OF OLDER.

U

Appellants,
-V S —

NICIPsL BOARD OF ALCOHOLIC
BEVERAGE CONTROL OF THE CITY
OF CAMDEN AND ADTLLA ORESB,

Respondents.,

N A g

CONCLUSIONS
AND ORDER

-V S—
SAUNICIPAL BOARD OF ALCOHOLIC
DEVERAGE CONTROL OF THE CITY
)H1 ij ‘LDLJJ.J;

N N’ A p— S—

\
) /
, Respondent,

C. Hichard Allen, Esq., Attorney fo Appellant, - Joseph wWardach.
Augen Edward Wales, Esa., Abttorney for Avppellant, ?hiijn Jaskulskiv
davrice L. Praissman, Bsq. and Thaddeus Boraz, Escgg Lttornezys

for Adella Oreb, :
Edward V. #artino, Esg., AtTorney for Respondent, sunicipal Board,

BY THE COMMISSIONER:
In the first case, Josepih Wardech anc Phidllip Jaskulski
peal from the action of respondent Board, on Juns 003;1941, transg-—

1
elvlng plenary retaill consumption license C-27, then held by Adella
Ore b, from 2101 Broadway to 1148 Atlantic Avenue, Cauden. Ln the
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seconc case, ““id Adella Oreb appeals from the - subs@quegt action of
respondent Board, -on August 4, 1941, denying her. applicatien to
renew said license for the prbsent fiscal year for 1148 Atlantic
Avenue. These uppealb, ﬂaVLﬂg been heard- togmtnﬁr, will be decided
at -the same time. -

( R,

© on May 28, l94l Adella Oreb dpblleu to respondent Board

for transfer of hcr consumption license from 2101 Broadway to 1148
Atlentic Avenue. On June 24, 1941, while said application was still
. v pending, Joseph Wardach -and Dhlllp Jaskulski, who hold consumption
- licensces in Cumden and aporoxlmat ely one hundred residents of
Camden, filed w1th the City Clerk written ODJLOthﬂg, dn tie forw-of
a petition, to the proposed transfer. At the hearing hersin, Deputy
City Clerk Sayres testified that ne did not know the man who brought
the Dbtltlun to the City Cleri's office but that he had ingquired
Sfrom a man whose name appeqrea on the petition in order to find out
who - "took it-around from door to door." Apparently, as a result of
inforumation received by Mr. Sayres, a letter was sent to a o
Hr, Stanley Bogacki.advising hiwm of a nearing to be held on said
objections on June 30, 1841, at 7:30 P. k. The letter requested
Bogackl to have the obgector prasent at the hearing and also con—
talned an following paragraph: ' '

-

NIt will be impogsible for us to notify each and every
peroon whose name appears upon the petition and, since
we understand that you circulated the patition, will
you make @very effort to have all the ‘persons who
signed the protest present at the time and nlace set
for the hearing so that thb‘evidence may bs proper lj
prcesented, ‘ o '

e

No objectors appeared at the fiearing on June S0th, but Aaclla Qreb

was prcsent with a number of Wltﬂpuoeu, and ner application to -
transfer the license was thersupon approved by respondent Board. On
July 1, 1941 the Assistant City Counsel of the City of Camden wrots  —
to this Department advising that, since the meeting on the previous
ﬂvenlngy it had been' brought to *&e attention of the mewbers of the
Board that many of the objectors knew nothing - of the hearing duc to
the neglect of the-person who qga cistributed the originel petition,
and asked for advice. On July-2, 1941, the Assistant City Counsal
was advlsed by this Department tnat, since the local Board had taken
formal action granting the transfer and since there was no cusstion
of fraud Lav1ng bevn-perpetrated upon the issuing authority, the
local Board had no jurisdiction to reconsider its action, citing
Plager v. Atlantic City, Bulletin 80, Ttewm 1. He was further ad-
vised that,tnr only remedy the obgectors might have would be to
apbvul w thin thirty days from the date upon which the transfer wes
granted and was requested to so notlfy tas objectors An App@dl was
Jllmu by Job,pn WuerCh anyg Philip JQQKUlS&l un Jul“ 29th.

o s tnat, upon the
receipt of a written ubJeCElwn, it shall beconme the immédi@te duty
of esach 1ssulng authority to afford a hearing to all Om“Ele and
immediate ly notify tiae applicant, the licensee and the ob jector of
~tue date, hour and place thereof. Where individusl written objéc-
tions are filed, 1t sesms clear that each ooJecLo must be notifiec
of the hearing. Where a petition containing a large nuaber of signa-
tures is filed, T would not, ordinarily, disturb the action of a
Llocal issuing authquoy mersly because individual notices nad not
‘been sent to each person whose naume’ appearad on the pbt“tiun if, in
fact, it appeared thdat the objectors knew of the hearing.  However, -
in the present case I am satisfied that neither of the appelliants

Rule 8 of Statc Bcvulaulons No. & provides
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nerein had any notice of the hearing held on Juns $0th ond that their
failure to appear at the hearing was due sither to the fact that
Bogacki did not receive the letter of June 25th or that Bogackl
falled to notify the other objectors. Under these circumstances,

the objectors were, without fault on their p&rt and perhaps without,
fault on the part of the loc al Board, QCperVQ of the substantial
right to be nea rd :

- The objcrtions allegec that thare were a sufficient nuwaber
of llC@ﬂ““S in the immedlate vieinity, and the deteraination of tnat
guestion rested within the sound discretion of the local issuing au-
thority. ' Kalish v, Linden, Bulletin 71, Item 14. The right of
appcllants to present 2vidence and argument for consideration by the
local Soard on a .question involving the exercise of discretion was:
a particularly valuacble ons. The first case should, thﬁrefor:, be
either remanded or reversed. If it were not for the facts herein-
after set forth, I would reuwand the first case for a rehearing be-
fore tne local Boqr&. Corado v. Camden and ualess, Bulletin 159,
Iten l » :

- It appears, however, that, oxn Aubust 4, 1941, the applica-
tion of adella Oreb to renew her license for the present fiscal year

at 1148 Atlantic avenue was heard be w. The matter was tien fully
contested, and respondent Board deni the apolication to rencw.
Adella Oreb has appealed from sald action. I aw not lupressad by
her argument that, because the local Board had granted the transfer,
1t was estopped from denying renswal. Tae wooriety of the action
grantin transfer was then ths subject of a Obﬁ&idg appeal. I have
exaimlned the evidence given at the hearing herein and conclude that
respondent Board did not abuse its discretion in view of the fact
tﬂrt there are already seven pl ces licensed for consumption in
close proximity to the preuwises at 1148 Atlantic Avenue. I finc
also that there is no evicdence of undue discrimination, since the
other sections of the clty wnere a greater congestion of licensees
i1s alleged to exist do not compare in character with the essentially
resicential szction of the city in which the prewlses in question
are located.

@ Hd‘
Cbo

Bl

The action of August 4th cl=zarly disclosas the proesent
attitude of respondent Board and it would be a meaningless gesture
to remand the question of transfer and to affira the denial of thsa
renewal, I shell, therefore, reverse thc action of June 30th in

5 , i
granting thes transfer, and affiri the action of August 4th in de
ing the renewal. The net result will be tuat Adella Oreb will be

considered the holder of a plenary retail consumption license fo
premises kn0wn as 2101 Broadway, Camnden, as of June &0, 1941.

While these proceedings werz pending, Adella Oreb filed e
petition with me requesting that sn order be entered herein granting
her the right and privilege to apply for & renewal of ner license
for the present fiscal year at any tine within & period of thirty
days from anua after the determination of the pen 1n5 appeals. After
the transfer of her license to 1148 Atlantic Avenue, she duly ap-
pliec¢ for a renewal of said license at said premises within the
thlrty-day period providea for in P. L. 1889, c. £8l. If the reliefl
she prays for herein 1is not granted, any application now filed by
her for a license must b considered an application for a new license
and hence barred by the locsl ordinance. Her present position is
not due to any fault or neglect on her part. In reliance upon tas
transfer granted, she may have lost possession at 2101 Broadway.

The situation is not one contemplated by the limiting ordinance or by
P. L. 1939, c. £8l. Equity requires that she be given the relief

<=
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for which she prays

and

to whici
the powers granted to e by h.

S. 36:1-39, I shall ente:

pcndmnt Boarda coqsemtso

PAGE 7.

Un A \/
an order

nerimitting her to file aDQILCuthH for a ¢¢cun"> at clOl Broaaway,
or at any other premises in the City of Camden, witnin thirty days

from the date hereof,

application on its

Accordingly, it is, on this 1l2th day of

s

and the
2rits

o
as

dunicipal Board

a renewal application.

Deceib

shall consider

er,

such

1941,

ORDERED, that the action of r Soonu““t munchpal poard of

Alcoholic Beverage Control of tie C_tJ
transferring Licens2 C-27 then held by Adﬂlla Oreb from
way to 1148 Atlantic Avenue, bo and soue

(o
vl

hereby rev

of Ceaumden on June 50, 1941,

2101 Bfoad—

grsed, ana

that its action on August 4, 1941 in dec ;ylng a license to Adella

Oreb for tne pressent

Ty e
O

flscal Ve

and same is her<abhy affirmed

ear for preuises

and 1t i1s further

at 1148 Atlantic Avenus

i ORDERED, that any applicatian filad within thirty days from
cate hereof with the Municipal Board of Alcoholic Beverags Control
of the City of Camden by Ad“llo Oreb for premises at 2101 BTO&LWQ],

i
se

or any other preud
said Board on its

of

S

-
a

in the City
merits as
tine local ordilnance.

of Camden, shall be considered by

renewal application within the mearning

ALFRED ¥, DRISCOLL,
Comunissioner.
D¢ APPELLATE DECISIONS ~ GELBER v. FREBAOLL.
APPLICATION FOR PLENARY RETAIL DISTRIBUTION LICENSE DENITD SBCAUSE
OF ORDINANCE PROHIBITING ¢BSUA_CJ QF ALL SUCH LICENSES - DENIAL
ATFIRMED, _
WILLIAM GELBER, )
Appellant )
| £ > ) ON APPEAL
—Ve- CONCLUSIONS AND ORDER
TOWNSHIP CUMﬁIiTLE OF THE )
TOWNSHIP OF FBE:&OLD )
Respondent.

Fronkel ané Frankel, Bsqs., by Charles Franked,

MC

mott anc Finegold, Esgs., by

BSC.,
Attorneys for Appellant.

Harcld dcDhermott, Esd., and

Andrew J. Conover, Bsq., Attorneys for Respondent.

BY THE COMMISSIOWEL:

This app
issuz a
"gackegea®

he Townsnip has an ordinance (adopted June
bp60¢flCally orohibits the is

among othor things,

ol 1is frow respondent's actlion in refusing \
plenary retall Gistribution license to ﬁpo :Llant to open a
store on State Hignway &2 in Fre

vlJ.OlLL

plenary retall cdistribution license in the Township.

The duthority for such

vid oz

that no plenary retall dis

its respective municipality.f
52a) .

tribution lic

an

by

ense Snall be
Se:x P. L. 1965, ch. 2573

=8,
suance of any

orainance is wholly clear.
the salcoholic Beverage Law nas, since June 8, 1985, expressly pro-
20 that "eacn‘uunlclle governing bowy may, orcinance

granted Wi

+
e}

Townshil De.

1941) which,

For

anact
thin
R.S.33:1-12
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~When such & prohibitory ordinance is adopted, its reasonable-~
n=ss is not subject to review by this Department See Tenenbauwn v.
Salem, Bulletin 109, Item 1; Bascove v. Magnoliaza, Bulletin 97,
Ttew 9, and cases there cited. ‘ ' S

The only substantial question as to the ordineiice in the
przsznt case is whether, since actually introduced anc adopted while
the application' in question was pending, it is therefore necessarily
inapplicable against appellant. The soles argument in favor of such
a view is that, to deem it applicable, would give tThe ordinance an
unwarranted "retroactivem effect. S ' A o

I. cannot agree with such a contention. When acdopted, the
ordinance; being a blanket prohibition against any "package" store
license, necessarily becane fully and ilmmediately effective against
all applications whether then pending or thereafter filed. ©See
Bascove v. Magnolia, sunra, for & cass exactly in point. Also see
Teneribaum v. Salem, supra; Forest Hill Boat Club v. Cinnaminson,
Bulletin 872, Item 7; Italian American Citizens Club v. Greeawich, .
Bulletin 392, Item 9. Any otaer view would be contrary to the
public interest and hence unsound. For, a municlpality may fre-
quently not contemplate or coms to grips with the guestion whether
licenses of a particular type should be permitted until an appli-
cation for such a license 1s filed and thus squarsly railses the
issue before it. To hold thet the municipality, -witi the practical
problem then actually at hand, may not adopt an effective ordinance
fully barring that type of license, would seriously and unduly
cripple the municipality's discretion over the tynes of licenses.
1t wishes to have,

However, appellant contends that the ordinance was actually -
adopted in "bad faith," meaning (I take it) that respondent enacted
it, not from any sincere desire to ep ""package" stores out of the:
Township, but merely as a device to prevent appellant from obtaining
such a license. S

h,
4
[©)
3
[ORe RN

) The evidence fails to sustain this cherge of "bad faith.m
The Township, an agricultursl comaunity, has never had any "package"
stores (at least since Hepeal). Indeed, on April 27, 1959, it
adopted a resolution expressly purporting to bar the issuance of
any sucih licenses. True, that resolution was invalid since the
Alcoholic Beverage Law a2t that time ¢id not confer authority on a
municipality to adopt suci a prohibition. Cf. iiller v. Greenwich, -
Bulletin 57, Item .?2. <True, also, the ldte Commissioner Burnett,
wh2n that resolution was passed, inforasc responcent thnere was grave
question as to its validity. However, I auw satisfied that respondent
continued to view 1t as actually valid and that 1t bespeaks a long
and consilstent policy in the Township against "pacxage" stores. The
most that can properly be sgaid to the contrary is that, at a pre-
liminary discussion about appellantts application, one of the thres.
Township Committesmen evinced o desire to change this policy in '
order to bring more revenue to the Township. ‘

Appellant argues that he did not receive a proper hearing
before respondent. This argument is without merit since a local
lssuing authority, when denying an application, need not conduct any

~hearing. The sole purpose of a local hearing is to insure that,
before any application is granted, objectors have an opportunity to
be heard. See Rule 8 of State Rezulations No. 2; CGomulka v. Linden,
Bulletin 294, Itewm 8; Lipuwan v. Newark, Bulletin 356, Item o.
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Moreover, appellant has had his full day in court on the
present appeal, where  the entire.matter was threshed out de novo.
Cf. Marsteller v. Somers Point. and h@genbucheri Bulletin 244 Item 7.

In view of the forevonng, respondcnt's action in the present
case is affirmed.

Accoralngly, it 19, on thls lBtn day of D@cembﬂr 1941,

- ORDERED, that the pfesent oppeal be and the same 1s hereby
dismissed.

ALFRED E. DRISCOLL,
Commissioner.

6. APPELLATE DECISIONS ~ ALBANO v. NEPTUNE.

APPLICATION FOR PLENARY RETAIL DISTRIBUTION LICENSE DENIED BECAUSE
OF OPPOSITION OF RESIDENTS IN THE VICINITY, DESPITE A VACANCY IN
THE LOCAL QUOTA - DENIAL AFFIRMED ‘

ANN ALBANO, )
Appellant, ) ON APPEAL
s | ' ) CONCLUSIONS AND ORDER
TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF NEPTUNE, )
Respondent. )

P et T L T T Y

Alvin Nowman, Esg. , Attorney for Appellant.
Richard W. Stout, bsq., by William J. O'Hagan, Esq.,
Attorney for Respondent,

BY THE COMMISSIONER:

This is an appeal fromn denial of a plenary retail distri-
bution license for premises at 407 Stokes Avenue, Neptune Township.

The premises for which the license is sought consists of a
vacant store in & two-story bullding containing three stores on the
first floor and living apartments above. The other stores in the
building are occupied as a grocery store and a combined delicatessen
and confectionery store. On the opposite side of Stokes Avenuc
there is a gasoline station. Aside from these business places, this
section of Stokes Avenue 1s devoted to residential purposes and the
side streets are strictly residential. Thus it appears that the
premises sought to be licensed are located in a small business
district containing neighborhood stores serving a community of homes.

Prior to the meeting at which the application was denied,
the Township Clerk and the Chief of Police instructed Officer
O'Rourke of the Neptune Police Department tc find out what the resi-
dents of the neighborhood thought about the granting of the license.
Thereafter, he reported to the clerk the information he had obtained.
At sald meeting there was also presented a petition containing

: nintty eight names of residents of the vicinity who objected to the
issuance of the license.
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‘ At the hearlng hereln, Harry A, Whltlock a membor of. the

" Township Committee, testified that the Commlttee denied ‘the’ license
because of the report of Officer O!Rourke and because of the peti-
tion which had ‘been filed. He also testified that he was riot in
favor of the application because two hundred school children puSS
the place going to and from a school located about a block and a
quarter -away... At the hearing herein, Wrs. Curtis, wmo”cirCulated
the petition, testified that she did not find anyoody in.-that
locality who favored the granting of the license.

The facts in this case arc quite similar to those in Ely v.
Long Branch, Bulletln 99, Item g, wherein it was sald:

"Tt does not follow that o license must issue merely
because the premises are locatﬁd on & street con- o
taining other stores. Sanford Drug Co. v, Maplewood,

~Bulletin 71, Item 6; Healey v. Orange, Bulletin 85,

- Item 9. Therc'uru Ounwr considerations to be weighed
by the:issuing authority. In the present case it
appears that no licenses have been issued in the
vicinity of the premises in question; that the Mayor -
and a CommigsiOPGT, as well as many othcls, testified
that the issuance of the license was socia lly unde-
sirable; that the issuance of the license was opposed
by a“largc ma jority of the residents of the nulghbor—
hood; and that the premises are in close proximity to.-
the Fresh Air Home maintained for the use of women
and children."

See also Norton v. Camden, Bulltha 87, Item.: 0° Welstead v. Matawan,

Bulletin 133, Item 2; Hill v. N0ﬂtv1lle Bulletla 148, Item 9;
Zuckerman v. Camdeni Bulletln 413, Item 9.

Appellant contﬁnds tﬂat she 1is entlfled to a license be-
cause the Township ordinance permits the lssuance of three plenary .
retall distribution licenses and no licenses of that class are now
in existence in the Township. However, irrespective of a wvacancy
in any formal quota, a local issuing authority may always deny an.
application for good independent causc. Zakarew v. South Bound
Brook, Bulletin 216, Item 4. The evidence herein satisfies me
that TbSpOQQEﬂt wa's Ju:tlflCQ in denying thb ﬁpmllC%thD acsolte .
the vacancy in the ordinance ' } o _ o i

: The “Ctlon of TeSPuadent is affirmed.
. Accoralﬂglya it ‘is, on this 15th day of December, 1941, . .

ORDLRED that tuu wppeal filed herein be and the samé;is‘:
hereby. dismissed.. A S

ALFRED E. DRISCOLL,
Comnissioner.
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7o MANUFACTURERS,, WHOLWSnLERS SOL]’CITORq - CHﬁIuTﬁAS GIFTS TO
RETAILERS AND THEIR EMPLOYEMS - mKTE\T PFRMIETTD o

December loy 1941

The Taylor Wine Comndny,
Brooklyn, N. Y.

Gentlemen:

I have before e your letter of Decpnbpr 10th inguiring
whetner your salesiten wmay give- bottles. of Taylor w1né to retail li-
censeegs and thnlr employoes ag_a Cnflstmas glft ’ '

So far as retall licensecs are conceined, there is nothing
in State Regulat;ons No. 85 which would prevent such glfts, but ‘State
Regulations No. 34, Rule 4,.prohivits manufacturers and wholesalers

r

from making any glito to retailers except as proviaed in Rules 7 and
-8 of State hegulac¢oas 54 and - State Regulatlons Ho. 21,

State Rpgulatlons uo. 21 permits the gift, within- llmlts,
~of certain equipwment, signs and other agvertlslng matter and, conse=
quently, would not permit the gift of wine. Rule 8 of State hegu—
lations No. 34 perults the giving of a sample to a retailer who has
not prov1ou3¢y purciiased the particular product and ruqulres that the
label be overprinted to indicate that it i a saiiple and not for sale.
I take it that since the wine is dintended as a CaW¢stﬂas g*fv, it
will not be given to retailers who have not prev1ouslv made purchases
from you. ' :

Cons equently, the ‘wine ‘may be given to reta ilers only if it
comes within the purview of Rule 7 of State Rugulatlous No. 4. But
that rule permits only gifts of personal. effects such as keyholders,
wallets, neckties and pencils and the ourchase_lrom the retailer of
ticheto, subscriptions or admissions for dances, outings, picnics,
dinners, and advertisewents din periodicals or publlcablﬂns of re-
tallDfS or retailers?! associations to an extent not GXPOGthb $10.00
in aggregate cost or reasonable value for esch retail prewises in any
one liCbnSP year. ©Since wine can hardly be considered a "personal

effect," its gift to retailers by wholesalers or their salesmen is
or0u1b¢Lbd even at Christmas tine. Afthr all, if you can give a
retaller onz bottle as a Christuas gLft one of your competitors can
give him a case and another can give him a carlocad. And if you can
give your wine as o Christmas gift, ons of your coumpetitors can give
it for New Year's and another for Baster. If it were permitted, every
day would be a hOlludJ and thtb Rbgulatlons No. 34 a dead letter.

.

v

A As far as retailers! employees are concerned, gifts of wine

to them are prohibited for the reason that the employee is-a con-

_sumer, gifts by llcens“f"arw sales under R. S, 338 l~l(w) .and your

‘license authorizes sales only to licensed retailprs and wholeSaLers

%%Q ngt to Consumars. See Re National Brewing Coupany, Bulletin 336,
em /. - . ’

AlL . tnlngs con51dprna, it would seem tnat the sensible thing
for you to do is to restrict your Christmas gifts both to retail 1i-
censees and to thelr employess to some dersonal effects sucii as the

keyholders, wallets, neckties and pencils previously mentioned. I
“think that you will find that it will save you a. lot of troubl in
the long run. o

Very truly yours,

ALFRED E. DRISCOLL
Commissioner
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8. NOTICE TO MUNICIPAL ISSUING AULHORITIE REQIESTING NAMES AND
ADDRESSES OF CITIZENS OF GERMANY, AUSTRIA AND HUNGARY HOLDING
OR INTERESTED IN RETATL LICENSES .

With the involvement of the United States in the World
War certain reciprocal treaties between the United States and
foreign powers with whom our Country is now at War, may be termina-
ted. .

In the past aliens of certain nations which have had
r601procal trade treaties with. the United States have, 1f other-
wise qualliled been eligible either to obtain an alcoholic bever-—
age license in New Jersey or to be an officer, director, stock-
holder or member of a governing board of a corporation or club
holding such license., The question now arises as to what the
status of such aliens is under the Alcoholic Beverage Law.

I have wrltten to the Secretary of State at Washington,
rcquestlrlcr information to assist in flalng th future status of
such aliens, upon recelpt of which I will issue a notice to all .
license issuing authorities. Until further notice, all applica-
tions for either the issuance to,or tne transfer of a liquor 1i-
cense to or from, alien nationals of Germany, Austria or Hungary
or corporations or clubs in which such aliens are interested,
snould be held in abeyance.

In the mCJntima, additional information is required by
this Department and it is, therefore, essential that you forward
to this Department the (lj name, {2) address of the licensed prem-
ises, (3) residence address and (4) naticnality of cvery alien
national of Germany, Austria or Hungary who is

l. - AAn individual licensee

2. - A member of a partnership licensee

&. - . An officer, director or stockholder of o corporate

~ licensee -

4. - An officer or member of governing board of a club
icensee

This necessary information may be obtained by examining
the license applications presently on file in your municipality.

Please see to it that thoe reguested information is for-
warded to this office not later than December 23, 1941, If, in
your municipality, there are no alicn nationals of Germany, Austria
or Hungary interested in licenses, please certify that fact.

Your fullest coopcratlon is f@questeo bvuwusb,us you can
understand, it is almost impossible for this department to examine,
with the necessary speed, all of the approximately 12,000 license
applications scattered tmroughuut the State. If Vach munlClpallty
does its part, the job can be done with a minimum of time and effort.

] May T urge that all aliens,who may be affected, be treated
with consideration and courtesy so that innocent pprsonq will not be
made to suffer unwarrantedly.

ALFRED E. DRISCOLL,
Commissioner.
December 15, 1941,
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9, DISCIPLINARY PROCEEDINGS ~ CASH BONUS BY LIyuur SALESMAN TO
RETATLER FOR PURCHASE OF EIGHT CASES OF WHISKEY, IN VIOLATION
OF REGULATIONS NO, 35 — SOLICITOR'S PERMIT REVOKED.

In the Matter of Disciplinary )
Proceedings against

MAYER HERMELE,
200 Dyckman Street,
New York, N, Y.,

CONCLUSTIONS
AND ORDER

Holder of Solicitor's Permit
No. 2415 issued by the Com-
migsioner of Alcoholic Beverage
Control.

i T e I

Daniel G. Kasen, Esq., Attorney for Defendant-Holder of Solicitor!s
Permit.
Richard E. Sllbermun, Esq., Attorney for -State Department of
Alcoholic Beverage Control.

- BY THE COMMISSIONER:

i The defendant, Mayer Hermele, holder of New Jersey Solici-
torts Permit No., 2415 issued by the Department of Alcoholic Beverage
Control, pleads guilty to a charge of having, on or about November 19,
1941, given a New Jersey licensed retailer an inducement in connec-
“tion with the sale of alcoholic beverages other than malt alcoholie
beverages, in that .defendant offered said retailer a cosh rebate of
$1.25 per case on the retailer's order of five cases of whiskey, in
violation of Rule 3 of Statc Regulations No. 35, The defendantl!s .
plea of guilty covers the further charge of having, on or about De-
cember 3, 1941, given the same retailer a cash bonus, gift, rebate,
allowance and 1nauccment in connection with the sale of alCOhOllC
beverages other than malt alcoholic beverages, in that he gave said
retailer $5.00 in cash becausc of his pufchase of five cases of one -
brand of whiskey and three cases of another brand, in violation of
Rule & of State Regulations No. 35.

In 1939 the New Jersey Legislaturc enacted Chapter 87 of
the Pamphlet Laws of that year, known as the Anti-Discriminatory
Price Law, This statute meskes it unlawful for any "manufacturer,
‘wholesaler or other person privileged to sell to retailers to
discriminate in price, directly or indirectly, between different-re— -
tailers purchasing alcoholic beverages other than malt beverages
bearing the same brand or trade name and of like age and g iLy "
R. 8. Cum. Supp. #*33:1-85.

Section £ of Chapter 87 further provides:

"It shall be unlawful for any manufacturer, whole-
saler, or other person privileged to sell to
retailers to grant, dircctly or indirectly, to any
retailer purchasing alcoholic beverages other than .
malt beverages, any discount, rebate, free goods,
allowance or other inducement over and above any
.discount, rebate, free goouds, allowance or other
inducement available to any other retailer pur-
chasing frowm him alcoholic beverages bearing the
same brand or trade name and of like age, quality.
and quantity.". R, S.-Cum. Supp, %33:1-86
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The State Commissioner of Alcoholic Beverage- Control is
vested with power to promulgate such rules and reguls tlono as may.
be ne r*e_,sary to carry out the leglslﬁtlve 1ntent.; R. _Cum.hj

The preamble to Chapter 87 contalns a SlngLlca‘t b!qtcn ent
of legislative intent, and reads as follows: - o N

"WHEREAS, Many alcoholic bevbrqgo manufac-
turers and wholesalers have beer grﬂntlng
- discounts, rebates ul¢OWuﬂC€S, free: goods P
and other indudements to selocted réta Llcrs,y*'*“"
these practices nave contributed largely to -
, destructive prf%m wars which ‘have unduly in= -
R LT creased the. nonsumptlon of alcohol;c bever—= : . .«
T T ages; they are degmod detrinental to the
_proper operation of the liquor.industry una-,g.p
”contrary to: the 1ntereSu~ of tempérance; the
sale of alcoholic beverages is unusuully A
susceptible to abuse with resulting. dahger: ...
to the general public and should be strictly
- supervised and regulated to .prevent .undue
costimulatieon, of public demand fori alecoholic:
-AbeverngS’" ‘ UL EUR S SV R A

e For tne better enfOTCpment of Cuaptpr 87 P iLiw 1889
(R S. . Cums Supp.f ¢3%:1-85 et seq.) and pulbuant to  the. autuorlty
v;thcreln expressly given,. and also pursuant to.. the authorlty vested

in:the -Commissioner: by.R.. 8. 33:1- 69, State:Regulations No.” 35.
SLwere promulgated on NOchDLf ¥, 1941, Rulg B tnprcof S“amended
‘=prov1de*'<- - ; ,

"No holder of a. sollc1tor's purmlt or: wny T
- individual or member of a partnbrshlp licensee.
shall; ulrbctly or indirectly, give to:a- New =
Jc“sey licensed retailer any:.cash. bonus,
gift, rebate, allowance or other similar
: inducement in connecction with the.sale of
7 aleoholie bnverages other: than  malt alcoholic-
beverages to sgch 1 (t;libr, nor:shallany -
~manufagturer or wholesaler:ofr sueh beverages,
. dlrectly or 1n@1roctly,‘thruugh its stOﬂﬁholucrs,
-officers;. dlrpctors, solicitors, ;missionary.-
-men, or:other employees o represe ntatlves,
give to a New Jersey licensed. retaileriany
- such cash bonus, gift, rebate, allowance or
.uthwr SlMlld” lnducementxﬂf R

Rule 6 thoreuf pruv1d S

"VlOlathP'Of any: of the foregoing! rules is
cause for suspension or révecation of the
_ , -license of the manufacturers or WﬂOlCSJLLr
N v : uﬂd the permit of the SOllCltur we

\ At the: thL Statb chulatlons No.. 35 were. promulgatcdﬁ it
was announced by thc<DedeLMbut of Alcabqllc.Buveragn,cunttsl, and

%
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the trade and public were notified, that "Effective ilummediately,
violations of the Anti-Discriminatory Price Law, State Regulations
No. 34, and the new State Regulﬂtlong No. &5, will be vigorously
prosecuteu and promptly punished." - ~

» Therc ¢s no. 1nuustry where rCSpLCL for the law is more
important, not alone to the general puollc, but to the 1nuustry
itself, than the industry in which the defendant -in this case

sought employment. Continued violations of the Alcoholic Beverage
Law and the rbéulatlons promulgated pursuant thercto, 1f not
promptly punished, w1ll ultlm%tu ly lead to-the destruction of the
entire 1nuustryo‘ : '

The Qelbﬂdmnt in thls case is a bclch’a enploy<d by the
Belmont Distributing Company, a wholesaler licensed by the Depart-
of Alcoholic Beverage Control, and is the holder of Solicitor!s
Permit No. R415. His plea of guilty made 1t unnecessary for the
prosdécution to offbr ony chdeﬂCb.

It is apparbmt from tnf record ,in this case that the de-
fendant deliberately chose to pursue o course of action in viclation
of the law and of the regulations. Defendant is entitled to no
sympathy and he will recelve none. His activities in offering

. secret deals or inducements to a retailer notwithstanding the an-
nounced determination of the Department to enforce the spirit as
well as the letter of the law as long as it remained upon the
statute books, is reminiscent of the clandestine activitiés of
bootleg days.

Defendantts illicit activity, as evidenced by his plea of
guilty, if permltt >d to eontinue unpunished, would awt only cisrupt
the industry, increcse unfair competition and promote predatory
price wars, but would also increase many times the enforceuent
problems confronting the Department of Alcoholic Beverage Control.

The defendant, having demonstrated his inability to comply
with the law and the regulations of the Department, should no longer
be permitted to participate in ths business lest continued violation
onl his part tempt others to do likewiss. I must assume thut the
great majority of those in the industry want the practices thereofl
to be kept clcan and above board. Past experience indica tgs that
violations of this type which were permitted to go unpunished bred
additional violations in ever-increasing numbers. The fﬁr—rcaching
consequences of violations of the nature here presented rbqulr
prompt - -and severe punishment.

Accofdingly, it is, on this 19th day of December, 1941,
ORDERED, that Solicitor's Permit No. 2415, issued by the

Department of Alcoholic Beverage Control to the defendant, Mayer
Hermele; be and the same is hereby revoked, effective lmmeciately.

ALFRED E, DRISCOLL
Commisaioner
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10,

FAIR TRADE - NOTICE:OE NEXT PUBLICATION. |
DéCembef 23, 1941

The next official- publlcatlon of minimum .
resale prices, pursuant to the fair trade rules (Regulations
No. 30), will become effective on or about ihursday, January .
15, 1942. DNew items and charges in old items must be filed
at the offices of this Department not later than Wednesd;z,
December 31 1941.

NOtlflCatlon of the proportlonate slare of the-
aggregate expense involved will be made to partlclpatlng
companies as soon as the pamphlet prlce list is malled to

all retail llcensees.
W g Quéa%[

Commlo51oner

New Jersey State Lubaﬂaw



