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December 1, 1941
COl\TFI DENTIAL 

PRELIMINARY DRAFT OF A PROPOSED CONCURRENT ACT ESTABLISHING 

cmmITIONS UNDER WHICH WATER SUPPLY DIVERSION PROJECTS 

HAY BE TIrADE IN THE DELAVrARE RIVER BASIN 

No. 

AN ACT 

To promote interstate cooperation for the conservation and protection 

of the vreter resources in the Delaware River Basin and, consistent with 

such object, to enable the Comnonwealth of Pennsylvania, in common ¥~th 

the states of New Jersey and New York, to make use of a part of the vmters 

thereof for the purpose of meeting present and reasonable prospective needs 

for domestic and municipal water supply purposes. 

The general assembly of the Commonwealth hereby enacts as follows: 

ARTICLE I 

DEFINI TI mJS 

For the purpose of this Act, the following terms ,and expressions shall 

have the meanings ascribed to t~em in this section, unless the context 

clearly indicates othennse. 
. . 

"c .f. s.": The abbreviltion for "cubic feet per second". 

ll e • s •m.": The abbreviation for ll cubic feet per second per square mile 

of contributing drainage area. 1I 

ll :llDelaware Pi ver That reach of the nain stream -.'Jhich extends from 

the confluence of the 1'i'est Branch and the ?ast Branch of the Delaware:D-ver, 

ncar Hancock, New York. to the point where it passes the boundary line 

behroen the states of Delav~re and Pennsylvania. 
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"Delaware River Basin": The total area drained by the Dela':ro.re River. 

nWaters of the Dela"ware River" or "YTaters of the Dolaware Iliver Basin": 

The surface v.J8.ters originating within the Delavro.re River Basin. 

"Channel" or "Channel of the Delaware Ei ver li : The bed of the Delaware 

luver and the lands on and over which the waters of said river flow. 

"Upper ~": That part of the :Jelo.ware Jliver Basin from which the 

surface waters flow and enter the channel of the Delavro.re River at and above 

its confluence with the Neversink River. The Upper Basin shall be understood 

to include the area drained by the Neversink ~ver. 

"Lower Basinn : That part of the Dela"ware River Basin which is not 

embraced within the Upper Basin. 

"Tributary" or "Tributary of thG Delaware Ri.ver ll : Any wa te rcourse the 

waters of which naturally flow into the channel of the Delaware Hivor. 

nComplete Diversion": 'The te,king or removal of waters of the Delaware 

Riv8r Basin to a point outside of the DelavmrG River Basin. 

"Partial Di versi on": The taking or removal of water from any point in 

the Delavro.re River above Trenton !<'alls, or from any tributary of the section 

of the Delaware River above Trenton Falls, which vmter is returned to the 

channel of the Delavmre Jliver under the following conditions: 

(a)	 If taken from a tributary, such water is retuxned, but 

not in such a manner as to be available in the channel 

at the confluence of such tributary and the Delavro.re river. 

(b)	 If taken from the Delaware Piver, such water is returned, 

but not above a point brelve miles below the point of taldng, 

as measured alonG the center line of the channel. 
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"Divert": To effect a complete diversion or a partial diversion. 

"Development": The construction of any works for the taldng of water 

or for the storage of ,vater for diversion. 

"Develop": To make avaj.lable Ly development. 

"Point of Development:" The place on the Dela:ware River or upon a 

~ributary at which the lowermost structure--dam, intake or other works--is 

naintained for the purpose of making water available for divorsion. 

"Domestic and Hunicipal 'Yater Sup,?ly": The use of water by or for water­

'orks serving the DubHc. 

"Natural Flow": The actual flow of the river or tributary in practically 

•ilie natural state, unaffected by any developments or works of man except such 

is vlould not materially alter the flow characteristics of the stream. 

"Actual Flow of the Delaware Ri. ver": The exi sting flow of the Delaware 

ver uncorrected for the effects of any developments or works ofman, except-

g for the effect of diversions around the point of development. 

"Control Rate": That rate of flow in c.s.m. below ""fhich the natural flow 

the tributary under consideration occurs the same percentage of time as 

[ows of less than a specified rate occur in the Delaware laver at Trenton. 

n determining the specific control rates defined below, a co~non period of 

omparison, not less than ten years in extent, for both the tributary under 

onsideration and for the Delavmre River at Trenton shall be analyzed. Flows 

the Delaware~ver at Trenton shall be corrected for diversions around the 

ging stati on at the. t location. 

"4000 c.f.s. Control Rate": The control rate of the tributary under 

sideration which corresponds with 4000 c.f.s. in the Delaware lli.ver at 

nton. 
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ARTICLE IV 

GENEHA.L CONDITIONS 

For the purpose of securing water for domestic and municipal v~ter 

upply, the Commonweal th, sub j e c t to t~:.e lJrovi si on s of thi s Act, may di ve rt 

tributary of the Delaware River wi thin the state. or from 

e channel of the Delaware River within the state, or from both, for use 

y"ahere ~/·;ithin the state either within or without the Delaware 1li.ver Basin, 

rovided: 

1.	 That all works constructed for the purpose 

of securing such water shall be built in 

accordance with the legislative requirements 

governing such matters in the state, and; 

2.	 That every development for the diversion of 

water shall be so constructed as to effect 

the greatest economy in the use and conser­

vation of the waters of' the Delavre.re River 

and its tributaries consistent .nth reasonable­

ness and practicability; and, 

3.	 Tnat every developmont for the diversion of
 

wliter shall comply 'wi th the cordi tions and
 

limitations set forth in Articles V and VI
 

of this Act.
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ARTICLE V
 

RuLES GOVERNING DIVEHSIONS FROM
 

DEVELOPMENTS ON TRIBUTARIES OF THE DELAWARE RIVER
 

Complete Diversions 

In the case of any projects for the complete diversion of water from 

ibutaries of the Delaware River for domestic and municipal water supply 

rposes, the follovnng conditions shall apply: 

1.	 l'nenever the natural flow of the tributary under development, 

at its point of development, exceeds its "4000 c.r. s. control 

rate" any pert of such natural floV{ may be vvithheld in storage 

in reservoi rs on, or may be wi thdrawn directly from, such 

tributary, and be diverted. 

2.	 'fuenever the natural flow of the tributary under development, 

at its point of development, falls below its "4000 e.1'.s. control 

rate 
ll 

the flow of the tributary immediately below the point of 

development shall be maintained as follows: 

(a)	 ~fuenever the natural flow of the tributa~J falls 

below its "2500 c.f.s. control rate", the rate 

of flmv required to be maintained shall be fifty 

(50) per cent of the long-term-average-yield of 

the stream, if in the rr;Jper Basin; and forty( 40) 

per cent of the lonG-b;;rm-average-~Tieldof the 

stream, if in the L~ler Basin. 
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(b)	 ~;i'he!1eVer the natural flo-N of the tributary is between 

its 112500 c.f.s. control rate ll and its "4000 c.Ls. 

control rate ll , the rate of flovT required to be main­

tained shall be ~fenty-five (25) per cent of the 

long-torm-average-yield of the stream, if in tho 

l~per Basin; and ~venty (20) per cent of the long­

term-average-yield of the stream, if in the Lower 

Basin. 

Partial Diversions 

In the case of any project for the partial diversion of water from 

ributaries of the Delaware River for domestic and municipal \-vater supply 

urposes the following conditions sfiall apply: 

1.	 'lflhenover the natural flo'll of the tributary under develop­

ment at its point of development exceeds its 113400 c.f.s. 

control rate ll any part of such nature.l flo'w may be with­

held in storage reservoirs on, or may be 'Rithdravm from, 

such tributary, and be divorted. 

2.	 'l.lenGVCr the natural flo~'.j of the tributc.ry under devolop­

mont at its ~)oint of development, falls below its 113400 c.Ls. 

contI'ol rate II , the flow of the tritutary iffi.i:lediately below 

its 'Joint of development shall be r.:aintained at a rate at 

least equal to said !1atural flow during the time it is below 

tho 113400 c.r.s. control rate ll • 
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ARTICLE VI
 

RULES GOVERnl-:G DIVERSIONS FROM
 

DEVELOPME1'~TS OE THE DELA'.''!ARE RIVER
 

Complete Dive rsi OT'.S 

In the case of any project for the complete diversion of ~mter from the 

annel of the DelaYmre ;liver for domestic and municipal water purposes, the 

110win~ conditions shall apply: 

1.	 1j~benever tlle "actual flowtl of the Delaware Il'iver at the
 

point of development exceeds a rate of 0.59 c.s.m., if in
 

the Upper Basin; or exceeds a rate of 0.50 c.s.m., if in
 

the Lower 3asin; any part of such actual flow in excess of
 

the rates hereinabove .s~ecified may be ,rithdLawn from the
 

river aT'.d be diverted.
 

2.	 '.'ihenever the tlactual flm',l1 of the Dela',;aro ~ver at the
 

point of development falls below a rate of 0.59 c.s.m., if
 

in the Upper Basinj or falls below. a rate of 0.50 c. s.m.
 

if in the Lower 3asin; no part of such actual flow may be
 

'Nithdravm from the river. In addition to this restriction,
 

dt.:ring tl-Le timet..l-tat the lI ac tual flow;! of tile Dela'ware iQver
 

is below the rates he.einabovG specified, water shall be
 

released from sturage and be delivered into the Delaymre
 

P~i.vGr in such a manT'.er as to be available immediately below
 

the point of development. TIle amount of vro.ter so released
 

shall be determined by the following formula:
 

R =:- DYK in which 
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"RII	 represents the amount of water to be released. in cubic 

feet pel' s(~cond. 

"D"	 represents the drainac:o ar80. in square ~1ilos I'ihich would 

have be0n required to be developed on tributaries wi thin 

the Delaware River Basin in the state involved in order 

to yield the same quantity of water as is being developed 

by the projcc t on tho riva r. 

"Y"	 represents the 10ng-term-aver8.[;e-yield of the stream 

upon which storage is provided for the purpose of malting 

the prescribed release of water. 

11K"	 represents 40 per cent. whenever the aforesaid !tactual 

flow" of the D6laware River at the point of developr,1ent 

is less than 0.37 c.s.m.j and 20 p8r cent. whenever the 

aforesaid "actual 'flowll is between 0.37 c.s.m. an.d 0.59 

c.s.m. if in the IIppor Basin. or betwoen 0.37 c.s.m. a.nd 

0.50 c. s.m•• if in the Lower Basin.
 

Partial Diversions:
• 

'1'h0 Co:n;nonwoalth. in com.:ncm ';~ith the States of F;:nllf Jersey and new York. 

cognizes that no single set of conditions for a project for the partial 

of water from the channel of the Dela1!\'are River for domestic and 

icipal water sup?ly purposes is practical for all parts of the river due 

o	 the many variable factors involved. Accordin~ly. specific rules governing 

diversions from the channel of the Delaware Piver are not included 

and no partial diversion raay be :aade from the cha~nel of the Delaware 

the	 terms of this Act unless and until condi tions governing the 

have been formulated and a??roved in the manner prescribed 

dar'Article VII of this Act. 
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ARTICLE VII 

ADl.UNI STRA TI ON 

The Water and power Resources Board of the Department of Forests and 

rs is hereby empowered and directed to apply and carry into effect the 

osals, terms, and provisions of this Act vd.thin the territorial limits 

The Water and Power Hesources Board of the DepartuJ'lnt of Forests and 

rs is hereby authorized and directed to approve, adopt, and enforce 

in this state such reasenable modifications, changes, or alterations 

he provisions of Articles V and VI as may be desirable to better carry 

the purposes of the Act; namely, to enable the Commonwealth, in comnon 

the states of New Jersey and New York to equitably use the v~ters of 

Dela,vare River Basin to meet present and reasonably prospective needs 

domestic and municipal vmter supply in a manner ~hich vd.ll not cause 

tantial damage to interests below the point of diversion; provided that 

modifications, changes or alterations shall have been approved and agreed 

by the administrative agencies delegated by the states of :New Jersey and 

York. 

The Water and Power Resources Soard of the Department of Forests and 

rs is hereby authorized and directed to formulate conditions ~overning 

ects involving the partial diversion of water from the channel of the 

ware River for vmich no specific standards are prOVided for under Article 

Such conditions shall be in harmony with the intent and purpose of this 

nd, upon approval of and agreement to by the administrative agencies 

ated by the States ef New Jersey and New York shall be ~~ereupon in full 

and effect. 
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ARTICLE VIII
 

THE INTERST..I\..TE COMMISSION ON THE DELAVJARE ~ BASIN
 

TIle Interstate Com~i~sion on the Delaware River Basin, having been 

ognized by the States of Delaware, New Jersey, New York, and Pennsylvania 

the duly established rezional co~uission or agency for intergovernmental 

operation among the states which are consti tuent to the Delaware River 

sin in effectuatinE; the conservation, protection, and developinent of the 

'ter resources of t~1e Delaware :!liver nasin, is hereby designated the agency 

which t:.e Commonwealth may refer questions for recommendation and report, 

case si tuations ari se in which uniform agreement as to the intent of thi s. 

• or uniform agreement as to the deterrtination of the value of factors 

olved in the Rules GoverninG Diversions, cannot be reached by the officials 

the responsible administrative agencies of the interested statos. 

Should any diversion project affecting the Delaware River Basin be
 

horizod by tho proper au~hority of this Co~~on~calth, such action shall
 

reported by said authority to the ~xecutive SecretanJ of the Interstate
 

llnission on the Delaware River Basin. 

The functions 9.nd duties of the COmJtission, in addi tion to those 

inbefore set forth, shall be: 

1.	 To make rules and reGulations for the organization and conduct
 

of such of its business as is related to this Act.
 

2.	 To report at intervals of not more than two ~rears to the Governor 

and to the Lep;i sla ture of thi s Com::lOm"eal th as to developm.en ts 

which have ta.ken place under the terms of this Act and ~s to 

such other matters as may come 'within its purview. 

3.	 To recommend the inst: llation and maintenance of adequate
 

and sui table equipment for measuring all quanti ties ar>.d rates
 

of "1'.'8. ter flovT ~"rhich are necessary to evidence the. t the pro­

visions of t'lis !1.ct are being fulfilled.
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4.	 To observe the operation of all developments; and to recom­

mend such conditions as may be necessary to secure compliance 

wi th the provi sions of thi s Act. 

5.	 To recommend whether the quantity of "rater proposed for develop­

men t and use of any s ta te con s ti tuen t to the Be sin is fai rand 

ec;uitable. 

6.	 To reco,TL'11end the manner in ';;hich the quanti ty of water which 

may be diverted from the channel of the Delavrare ;Qver as set 

forth \.mder the ftules Governing; Diversions in Article VI shall 

be ap~ortioned to the states. Such specific rules and regu­

lations as may be recommended by the Cor.unission for this 

purpose shall be based upon the basic principle of providing 

for an equitable ap?ortionment in accordance vnth, and for 

the purpose of meeting, reasonable needs and requi re,lIen ts. 

7.	 To interpret, and to recommend the variation, or modification 

of, the provisions of this Act in order better to meet excep­

tional, unusual, unforeseen, or changing conditions, pro,~ded 

that the recofJUnendation rer;arding such variation, :'lodification, 

or interpret2.tion shall re:nain in harmony ~'{i t.l-J. the e;eneral pur­

pose and intent of this Act, namely, to enable the states ',Yhich 

are consti tuent to the Delaware 1~iv8r Basin to equi tably use 

the 'Nate; s tilereof for the purpose of meeting present and 

l'casonably prospective needs for domestic and municipal water 

supply in a manner ',f::o.ich vrill not cause substa:ltial damage to 

interests below the p0int of diversion. 
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The Com-:ission or any member thereof or any employee or other 

person duly authori zed thereby is hereby empowered to enter 

·~thout let or hindrance upon the lands and property upon which 

any development is proposed or is being constructed, operated 

or maintained under tho provisions of this Act in conn~ction 

wi th the performance of their duties under this Act. The 

appropriato departments of this CODmonwcalth shall cooperate 

'nth the Com~ssion in obtaining such data, information and 

records as may be necessary in the performance of its duties. 

ARTICLE IX 

Notwithstanding anything contained in this Act, the Comnonwealth may 

stitute any action or proceeding at law or in equity for the enforcement 

protection of its rights or the rights of its citizens accruing under 

8 Aot or otherwi se. 

ARTICLE X 

Should any part of this Act be held to be contrary to the Constitution 

this Commonwealth, or of the states of New Jersey and New York, or of the 

ted states, all other severable parts of this Act &1a11 continue to be 

full force and effect. 

ARTICLE XI 

'!he tenns and provi sions of this Act shall become effective when A.cts 

substantially the same form providing for the establishment of the same 

which water supply diversion projects may be rrade in the 

Basin have been enacted by both the states of New Jersey and 

'!his Act shall take effec t irrt·,~edia te ly. 
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INTERSTATE COMMISSION 
0?V~2)~~23~ 

PHILADELPHIA" PENNSYLVANIA 
OAD STREET STATION BUILDING 

December 1, 1941 

Bon. Ellwood J. Turner, Chairman
 
The Interstate Commission
 

on the Delaware River Basin
 
Philadelphia , Pennsylvania
 

Dear Mr. Turner: 

On March 26, 1941, your Advisory Committee on Quantity of 
Water submitted to you a Survey and Report containing the Com­
mittee's recommendations relative to conditions under 'Vhich 
water supply projects involving the diversion of Delaware River 
waters should be made. At that time, you will recall, the Com­
mittee was unanimously agreed upon the recommendations which it 
reported, except as to the "control rate tl for projects involving 
a IIcomplete diversion" from the main Delaware River. Addition­
ally, however, the Committee did not include any recommendation 
in reference to conditions to apply to projects involving a 
llpartial diversion tl from the main Delaware River; nor any recom­
mendation ~ncerning procedures and policies for the adminis­
trat~on of the proposed conditions governing diversions. 

At a Committee meeting held October 23, the three points 
just recited, which had previously been left in question, ivere 
considered further and an agreement was reached. The results.	 
of the Committee's decisions regarding these points have been 
incorporated in the revised report which is respectfully sub­
mitted herewith for your consideration. This report is intended 
to replace Part III (the technical aspects) of our March 26th 
Survey and Report. 

In	 presenting the present report, your Committee vnshes 
,	 to call attention to several matters. First, you will note 

we have included the technical results of our study in a docu­
ment Which is in the form of a legislative act which could be 
concurrently ratified by the three interested states. In doing 
this, the Committee wishes to be understood as not presuming to 
suggest the form in which th1 conditions recommenoed for diver­
sions should be incorporated into legislation. It is presented 
in this manner solely for the purpose of prOViding a means by 
Which the operation of the rules governing diversions might be 
more or less completely visualized. 
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We also call your attention to item B of Article VI in reference 
to partial diversions from the main Delaware River. For such diver­
sions, it was impossible for the Committee to set up a single set of 
standards which would be practical for all cases. The location of the 
development; the amount of the proposed diversion; the present and 
prospective uses of the water in the part of the river by-passed; and 
the character of development of the adjoining lands--all are variable 
factors which make each possible project a problem which only can be 
solved equitably after consideration of the actual factors involved 
in the particular project under consideration. 

Article VII-Administration-suggests the duties of administration 
be delegated, in the case of Pennsylvania, to the Water and Power 
Resources Board of the Department of Forests and Waters. In New York 
and New Jersey, similarly, such authority would be delegated to the 
corresponding water resources agencies in these states. 

This Article, by the terms of the second and third paragraphs 
also gives the officials of the delegated administrative agencies 
authority to moeify the specified provisions of the Rules Governing 
Diversions and to formulate specific provisions for Partial Diversions 
from the main Delaware River. In each case this could only be done, 
however, Under the following conditions: 

1.	 Such modifications, or such rules for partial diversions 
from the River as may be formulated, must conform with 
the intent and purpose of the rules for diversions, which 
is to permit the eqUitable use of the waters of the Dela­
ware Basin for water supply purposes in a manner which 
will not cause substantial damage to lower interests. 

2.	 Such modifications, or such rules for partial diversions 
£rom the River as may be formulated, must be approved 
and agreed upon by the administrative agencies in all 
three interested states. 

Your Committee believes this delegation of authority to be im­
portant and desirable, because it gives the administrative officials 
ot the state water resources agencies the first opportunity to review 
situations in which issues may be raised that would be difficult to 
reconcile if the administrative agencies were not consulted. The Com­
mittee 1s of the further opinion that the three administrative agencies 
would, in all probability, be able to reach a mutually satisfactory 
asreement in regard to such possible problems. 

\
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~~l~•.,Iour Committee is of the 0pln~on that Incodel should be utilized 
a board of review and adjustment if, and when, problems occur upon 

which the administrative agencies, by direct negotiation, cannot agree 
UDAD'mouslY. For this purpose your Committee recommends that Incodel 
should be given authority to review such cases, if they arise, upon 
request of the state agencies. We feel, however, that the Committee 
is not the proper agency to recommend whether this function and other 
possible Incodel duties pertaining to water supply diversion matters, 
should be set up in the document containing the conditions for diver­
SiODS, rather than in the acts creating the Commissions on Interstate 
Cooperation, or in some other manner. 

As has been pointed out on previous occasions, your Committee's 
work. and its recommendations, have been developed without the benefit 
ot legal review. We are of the opinion that a legal consultant should 
be agaged at an earlY date for this purpose. 

Respectfully submitted, 

H. T. Critchlow 

Charles E. Ryder 

Russell Suter 
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